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RECORDER JOHN W. GOFF. 


ETERANS of the-New York bar have 

not failed to note a great physical 
likeness between the recorder of New York 
City whose portrait is the frontispiece of 
this number and the late Nestor of their pro- 
fession, Charles O’Conor. There is for each 
the same shaped head, in a phrenological 
view, surmounted by similar silvery hair; 
also the similar logical forehead; the sim- 
ilar nose and firm mouth; similar side whis- 
kers and thin beard at the throat; and al- 
most identical, small, piercing blue Hiber- 
nian eyes which are now soft and feminine, 
and again blazing with manly earnestness of 
expression. There comes a difference, how- 
ever, in the voices, for that of Recorder Goff 
is always soft and euphonious and at times 
exceedingly tender and cooing in tone, 
while that of Charles O’Conor often took on 
a raspy harshness, for he knew how to be 
pungently aggressive and sarcastic; while 
the Recorder’s voice seems incapable of 
rugged severity, yet always firm in conscien- 
tious enunciation. Both stood impressively 
erect and strongly knitted in bone and mus- 
cle with thin, spare and wiry frame. Both 
were natives of the Emerald Isle, and left 
it as juvenile emigrants in paternal care 
towards the same city; and both fought 
their way into professional note without any 
adventitious aids during their earlier battles 
of life. 

The judicial office of recorder is one of 
the oldest in London history. While the 
Lord Mayor was rather a municipal figure 
head, the recorder was the city spokesman 
and the arbitrator between the people and 
the Crown. Thus inthe tragedy of Richard 





Third, Buckingham, in telling the usurper 
how the populace received mention of his 
name said : — 

‘*] asked the Mayor what meant this wilful silence ; 

His answer was, the people were not used 

To be spoke to but by the Recorder.” 

Act III, Scene 7. 

In every criminal trial for an high felony 
at the Old Bailey the recorder must be one 
of the judges. When, therefore, the English 
succeeded the Dutch in rule over New York 
City it was but natural when the Crown 
gave it charter that the office of recorder 
was ordained, modeled after the London 
functions. During two centuries New York’s 
recorder has been its principal magistrate 
and judge in criminal jurisprudence. The 
New York recordership is now the oldest 
judicial office in the entire United States. 
Down to 1894 it was second in age to the 
New York common pleas, but in the last 
named year that court was abolished by a 
new Constitution. 

With only two exceptions the long line 
of New York recorders has always com- 
prised able lawyers; but in 1839 a com- 
mercial citizen through a partisan freak was 
chosen recorder; and in 1852 a lawyer — 
Francis R. Tillon— versed only in convey- 
ancing at the civil side of the bar. With 
the exception of the present recorder all 
the line have been Knickerbockers born 
and bred. Yet Recorder Goff, in feeling 
and familiarity with, and knowledge of, the 
great Knickerbocker city, may be regarded 
as a worthy adopted son of that mythical 
Father Knickerbocker whom the vivid fancy 
of Washington Irving constituted as the 
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Gog and Magog of New York and the guard- 
ian patron of its power, privileges and im- 
munities. Local history proudly refers to 
the patriotism and wisdom of Recorder 
Varick; to the deserved popularity of Re- 
corders Riker and Hackett; to the pol- 
ished sway of Recorder Jones, and the early 
and the later Hoffman; to the learned and 
even Chesterfieldian Tallmadge; to the pol- 
itic James M. Smith (lately sketched in THE 
GREEN BAG), and to the impressive Smyth, 
now a justice of the Supreme Court. All 
have been of, and from, and for, the people, 
and gifted with that knowledge of human 
nature so necessary in a judge who tempers 
justice with mercy when deciding upon the 
crimes or pecadilloes, and in the appor- 
tionment of punishments appertaining to his 
erring constituents. The name of Goff— 
as that of the mysterious regicide in early 
colonial times — is well know to New Eng- 
land history, and it is now a household word 
in New York business and professional cir- 
cles. 

Mr. Goff in his seventeenth year decided 
to turn towards the legal profession and 
was fortunate enough to obtain for its study 
the patronage and educational supervision 
of the late Samuel G. Courtney, who after 
having served as district attorney in Albany 
had removed to New York City and there 
became one of President’s Lincoln’s Federal 
district attorneys. Young Goff united the 
duties of supervisory messenger and clerk 
with those of student; and naturally his 
bent of mind turned toward criminal juris- 
prudence, as its influence was prominent in 
the Courtney office. Admitted to the bar 
in the spring of 1876, he was offered by Mr. 
Courtney the post of managing clerk at a 
tempting salary. The stipend was a temp- 


tation, but the young attorney thought — 
similarly to the maxim about the mortgage 
—‘‘once a managing clerk perhaps always 
a managing clerk,” and resolved to “‘ hang 
his banner on the outward wall,” when per- 
haps the cry would be, as regards clients, 





“still they come.” The Hamilton building 
on Broadway opposite the City Hall was 
then a favorite locality for offices, and thither 
he repaired in search of one; and, find- 
ing a room suited to his slender purse, pre- 
sented himself to the landlord, John C. Ham- 
ilton, — son of the great Alexander, — as a 
tenant. The former asked security for the 
rent, which young Goff was delicate about 
asking from friends; so he paid a month’s 
installment, and said, “ If I am unable to pay 
the second month you can turn me out, and 
it being summer time you can readily ob- 
tain my successor for the fall campaign.” 
Goff was already a tactician, and he 
charmed the landlord by pleasant references 
to his family name and relationship to the 
founder of the Republic, so that the prover- 
bially hard-hearted landlord was induced to 
say, ‘“‘I see that you are a likely young man 
and I'll risk it.” There Goff continued in 
private practice for a decade, and slowly 
prospering. While a law student he had 
become identified with the current Fenian 
movement, and had made many friends in 
Irish business circles, which brought him 
clients. 

A Fenian episode wherein he was actor 
is interestingly worth a digression. Disaf- 
fection with the measures of the British 
government toward Ireland had crept 
among the officers and privates of a dra- 
goon regiment of Her Majesty stationed in 
Dublin, and some of them were tried and 
convicted of treason and sent to the Aus- 
tralian penal settlement. Among these were 
John Boyle O’Reilly and a color sergeant 
who had carried the flag into the charge of 
the six hundred at Balaklava. Incipient 
bard O’Reilly was a very handsome soldier 
and man. There came love passages be- 
tween him and the daughter of his Scotch 
warder which resulted in her planning for 
him some personal liberty. One day walk- 
ing on the beach he observed a large boat 
about to land from a ship in the offing, fly- 
ing the American flag. O'Reilly lingered 
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for its approach, and it proved to be a 
launch from a New Bedford whaling ship, 
and her captain was in the stern. Finding 
O’Reilly’s plight he sympathizingly aided in 
conveying him in the launch back to the 
ship and thence in due time to America. 
The escape was chronicled in marine 
news and Boyle O’Reilly’s advent expected. 
The ship containing him first made the port 
of New York and Goff was among the first 
to welcome him. The incident led to the 
formation of an association of Fenians 
bent upon aiding in the pardon or escape 
of O’Reilly’s convict comrades, and Goff 
became secretary and counsel of the 
body. It endeavored to obtain pardons but 
Prime Minister Beaconsfield proved inex- 
orable. Then the Association resolved upon 
aiding an escape. Money was subscribed, a 
whaling brig purchased, refitted, provisioned 
and manned, and sent to the penal settle- 
ment, and all done under perfect secrecy. 
Irish freemasonry effected underground com- 
munication with the Fenian convicts and 
they duly escaped from shore to the brig, 
which, although it was pursued by a British 
cutter, proved to be the fleeter. In the en- 
terprise lawyer Goff was conspicuously em- 
ployed, and his connection with the affair gave 
him personal and political prestige. There 
came out a good joke in the affair. The 
chief of police at the penal settlement sup- 
posing the brig to have been a whaler, 
cabled the head of the New Bedford police 
full particulars of the escape and asked de- 
tention and arrests. But in the complica- 
tions of fate the recipient of the dispatch 
happened to be the very captain who had 
procured O’Reilly’s escape and who had 
since left the sea to become an official land- 
lubber. 

In 1886 Mr. Goff’s standing at the crim- 
inal bar and his new political prestige among 
his countrymen procured from the district 
attorney of New York City the offer of an 
assistantship at a salary of $7,500. In that 
post he soon rose to prominence. His first 





cause ctlébre came in a prosecution of a 
plaintiff in a divorce suit,—no other than 
New York’s high sheriff, —his son, a referee 
and a court clerk, for a conspiracy to pro- 
cure a fraudulent decree. The district at- 
torney having been a personal and political 
pal of the accused sheriff, named Flack, 
the prosecution was intrusted to Assistant 
Goff, who readily procured a conviction of 
Flack, who was sentenced to the peniten- 
tiary but released on a stay and bail pend- 
ing appeal; after which the highest court 
reversed the conviction on the ground that 
the presiding judge, in charging the jury, 
had usurped their functions by saying as he 
held the incriminatory documénts in his 
hand, “these fraudulent papers have,” etc., 
etc. The judge undoubtedly intended to 
say ‘“‘ these ‘ alleged’ fraudulent papers,” but 
currente lingua he omitted that potent par- 
ticiple. The reported case shows how pre- 
cisely stenography fixed the error, and how 
strictly jealous the appellate court was of a 
usurpation by a judge of the jurisdiction of 
jurors over questions of fact, although that 
the papers were fraudulent had been con- 
ceded. The conviction was, however, neces- 
sary in order to perfectly absolve the judge, 
who, relying on the apparent regularity and 
good faith of the papers before him (fraud- 
ulent in fact although they really were), 
had granted a decree of divorce that he 
subsequently vacated. The verdict not only 
absolved the judge (now Justice Bookstaver 
of the Supreme Court) but a committee of 
the legislature sealed that absolution by 
refusing articles of impeachment presented 
by his political enemies. 

Assistant District Attorney Goff subse- 
quently tried several capital cases, and 
among them convicted the last murderer 
who suffered death by hanging under the 
execution laws of New York, and also the 
first convict to suffer the new electrocution 
that superseded the scaffold. The latter 
incident became notable in a newspaper 
way, because on the day of the electrocu- 
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tion the calendar of the New York City 
prison for the first, and indeed last, time 
in its long history, was devoid of the name 
of a single prisoner charged with homi- 
cide. With the end of the district attor- 
ney’s term, Goff’s employment as assistant 
prosecutor also closed. Resisting offers 
of continuance from the new incumbent, he 
returned to private practice, taking as part- 
ner Cranston W. Pollock, who is still active 
before the courts. When a new election for 
district attorney came around, Mr. Goff ac- 
cepted the Independent Citizens’ nomination, 
as opposed to the political machines of the 
Democratic and Republican parties ; but, al- 
though unsuccessful, proved to be a good 
third in the race, and especially in repu- 
table residential districts. About the same 
time, as a member of the Bar Association, 
which was engaged in ferreting out election 
frauds, such as double voting or manipu- 
lating the returns, he was appointed prose- 
cuting counsel. In accepting the post he 
stipulated that he should have free scope 
and full discretion, intimating that it was 
his intention to legally waylay the political 
wire-pullers and the poll officials, and no 
longer to allow scapegoats to be made of 
underlings, as he had found were made while 
he was assistant prosecutor. That being ac- 
ceded to, he unearthed frauds to the extent 
that eighty-six indictments were ordered by 
the grand jury against election inspectors 
and canvassers belonging to both political 
parties; and some, on conviction, suffered 
imprisonment. All of which was done while 
forcing the prosecutions through public sen- 
timent and vigorous codperation with the 
stated and timid authorities. Since then 
election frauds in New York City have 
ceased to exist. 

Mr. Goff was also empleyed by the Park- 
hurst Society for the Suppression of Vice 
as their counsel in defending their investi- 
gating agent, named Gardner, against whom 
a revengeful conspiracy had been formed to 
falsely accuse him of blackmail upon evil- 











doers, and whom false testimony had caused 
to be indicted and put on trial. In the 
course of the defense the district attorney 
called as a witness a cab driver, whose 
identification of Gardner was deemed neces- 
sary. Told that Gardner was somewhere 
among the spectators —and he sat in full 
view — the witness was asked to point him 
out. Unable to do so the district attorney 
then called upon Gardner to stand up in aid 
of the identification. His counsel, Goff, whis- 
pered to him not to comply, and he did not; 
whereupon the then recorder trying the case 
repeated the request as an order. Goff rose 
to protest and claimed that the court was 
thus unconstitutionally compelling his client 
to become a witness against himself. But 
his objection was strangely overruled. Then 
Goff audibly advised his client not to com- 
ply, as he had a constitutional right to re- 
fuse. Angered at this the then recorder or- 
dered two court officers to take Gardner by 
the arms and raise him to a standing position. 
Whereupon the witness readily said, ‘That 
is the man,” aided (as Goff contended in 
taking an exception) by the emphasis of the 
physical direction and action upon his client. 
The recorder decided preliminarily that 
Goff had incurred a contempt of the court, 
but postponed regular procedure toward 
establishing it. The trial had begun at 9 
A.M. and had continued without luncheon 
until 6 P.M., when the recorder announced 
a recess until 8 P.M., to be followed by an 
evening session. Goff was physically worn 
out and begged adjournment until morning, 
and the district attorney did not object; but 
the then recorder was irreconcilable and 
insisted. On the reassembling, Goff an- 
nounced that physical exhaustion, under 
medical advice, prevented his further con- 
tinuance, at that time, of defense. The judge, 
however, insisted upon proceeding, when 
Goff announced his necessary withdrawal, 
and added, “asmy client is now without 
counsel, it is the duty of the court to assign 
him counsel, with, of course, allowance of 
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time for consultation and preparation.” His 
honor, now finding himself in’ a dilemma, 
became willing to take a recess until the 
morning, when Goff promised to resume 
duty. On the following day the then re- 
corder came into court with a written order 
for Counsel Goff to show cause why he 
should not be prosecuted for contempt of 
court, and filed the usual interrogatories for 
the accused to answer, and postponed argu- 
ment until the ensuing day. Leading mem- 
bers of the Bar Association agreeing with 
Goff in his constitutional views that had 
precipitated the contempt proceedings coun- 
seled him to resist. Messrs. Choate, Robert 
Sewall (now recently deceased), and James 
C. Carter volunteered, without fee, as Goff’s 
counsel; but the client availed himself only 
of Choate’s services, who, as regards the 
alleged contempt of advising his client to a 
resistance of a compulsion to make him a 
witness against himself, as well as of with- 
drawing from further trial without leave of 
court, made an argument of exceptionable 
learning, power and eloquence. But inef- 
fectually ; for Goff was adjudged guilty and 
a fine of two hundred dollars imposed. The 
culprit had already provided himself with a 
Gladstone bag containing toilet articles and 
apparel, expecting to be sent to the county 
jail, and was intending to submit to impris- 
onment instead of paying the fine and as a 
protest; but Choate objected, saying that 
he owed it to the dignity of the profession 
not to be personally demeaned, and so the 
fine was paid, while a score desired to con- 
tribute towards it. Not a member of the 
bar was found who supported the judge in 
these rulings. 

In 1893 New York police scandals had 
become so rife and rampant that the legis- 
lature sent from Albany an investigating 
committee, with an eminent lawyer from 
Buffalo, named Sutherland, as counsel. But 
the Citizens’ Association and the Chamber 
of Commerce, which had sympathizingly 
taken part in preparing the investigation, 





claimed that Mr. Sutherland lacked knowl- 
edge and experience in city affairs and met- 
ropolitan life, and therefore suggested Goff 
as counsel to the committee, and the latter 
accepted the proposition, the Chamber of 
Commerce providing the fee. Accord- 
ingly, through weeks of investigating police 
wrongs — mainly involving charges of brib- 
ery and blackmail of bagnio keepers and 
liquor saloons— Goff devoted his whole 
time to seeking witnesses, serving them with 
subpoenas and conducting their examina- 
tions. The proceedings are reported ina 
bulky volume; and these resulted in the ap- 
pearance of a political reform ticket at the 
November city polls in 1894, which elec- 
tion, among other results, placed Mr. Goff 
upon the bench as recorder for a term of 
twelve years and a salary of $15,000, against 
the minority vote for his opponent, and the 
very incumbent who had prosecuted him for 
contempt. That result seems to have been a 
vindication of the Buddhist law of compen- 
sation in lifetime for injuries incurred during 
life. The writer knows of only one other 
instance of similar compensation, and that 
was when Senator James O’Brien of New 
York City sat as member of an impeaching 
court at the trial of Justice George G. Bar- 
nard, who, when as recorder years previ- 
ously, and when Mr. O’Brien was a young lad, 
had sentenced him at the manifest behest of 
politicians to a short term of imprisonment 
for what was really only a boyish freak of 
disorder, and at the utmost deserving of only 
a fine. Thus a whirligig of time brought 
the traditional revenges in these instances 
of Judge Barnard and O’Brien, or Goff and 
his vanquished old prosecutor. It was said 
that the impeached justice keenly felt the 
vote of O’Brien, and the ex-recorder the 
victory of his successor recorder. 

During the past two years of Recorder 
Goff’s term on the bench he has presided 
over several causes célébres, all widely re- 
ported over the Union. One was known as 
the Barbieri case — of a young Italian girl, 
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who killed her perfidious lover; another of 
an Italian named Nino, who shot his wife ; 
and a third of a native named Scott, guilty 
of the same crime. Before Recorder Goff 
Marie Barbieri was convicted; but, on anew 
trial after a reversal by the court of appeals, 
she was acquitted. The reversing opinion will 
be found in 149 Court of Appeals Reports, 
page 256, and is notable for the extraor- 
dinary manner in which the judge writing 
the leading opinion entered upon a personal 
criticism of the recorder. Judge Vann 
seems to have deprecated this, for he gave 
this note to a reporter: “I concur in the 
result.” This is the, perhaps unprecedented, 
kind of language used at the conclusion of 
his opinion by Judge Miles O’Brien, for- 
merly attorney general of the State: ‘ The 
questions already discussed are sufficient to 
dispose of the appeal, and to show that the 
appellant did not have a fair trial; but the 
record discloses other rulings difficult, if not 
impossible, to defend, but to consider them 
would unnecessarily extend the discussion. 
A careful examination of the whole charge 
leaves the impression from its general tone 
and entire character that the learned re- 
corder passed the line which limits the judi- 
cial function.” Quoting from a_ Federal 
case, Judge O’Brien continues, ‘‘When a 
charge takes the form of animated argument 
the liability is great that the propositions 
of law may become so intermingled with in- 
ferences springing from forensic ardor, that 
intervene which the pursuit of a 
different course would have avoided.” 

The conviction of Nino was also reversed 
(155 N. Y. Court of Appeals Reports), but 
only at the expense of practically reversing 
the celebrated McNaughton case, where 
Chief-Justice Tindal of England gave the 
behalf of the judges. 


errors 


opinion in twelve 


Judge Bartlett, then recently elected, with 





only civil law experience, in delivering the 

opinion boldly says, after quoting the Mc- | 
Naughton opinion, “ Such is not the law of | 
But the extent, or limitation of | 


this State.” 


mental and moral responsibility, as there 
defined by Chief-Justice Tindal, had been 
previously adopted in many previously re- 
ported cases in New York State and in other 
States. 

In the Scott case (157 N. Y. Court of 
Appeals Reports) the appellate court in 
affirming Recorder Goff seems to have re- 
pented of the semi-personal views it gave to 
him in the Barbieri case; for the Scott opin- 
ion contained expressions of marked kind- 
ness toward him, and the bench was sub- 
stantially composed of the same judges. 

In addition to his judicial duties (which 
are shared by four associate judges of recent 
creation, in order to aid in dispatching 
criminal cases, yearly increasing in a popula- 
tion fast approaching two millions of inhabit- 
ants), Recorder Goff is ex officio member of 
a commission that apportions the metropoli- 
tan expenses; also of another commission 
which cares for the Sinking Fund of the 
Corporation; and of a third which adjudi- 
cates on appeal assessments for local public 
improvements. And in these semi-civic and 
semi-judicial codrdinate duties, Recorder 
Goff has given acknowledged popular satis- 
faction to associates and constituents. 

Recorder Goff cannot be called an elo- 
quent orator, nor has he ever aimed to be 
one. But he is master of the colloquial 
method which is nowadays at the bar be- 
lieved to be more efficacious at wisi prius, 
in chamber practice and in daxco than in 
such flights of oratory as pertained to the 
elden times of Erskine and Brougham, or 
those of Wirt, Prentiss, Webster, Rufus 
Choate and David Paul Brown. 

Recorder Goff seldom has disagreements 
among the juries that he charges. He 
speaks without hesitation; deliberately, yet 
by no means prosily; is magnetic in voice 
and look when addressing a jury; conversa- 
tionally logical, never attempting persuasion, 
avoiding even implications of personal views 
when marshalling facts, and preferring simple 
Saxon words to those of Latin or Norman 
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origin. One of his recent jury charges is 
now presented as an average sample, and 
indeed it may be accepted as a model charge 
presenting the kernel of law without super- 


flous shell: 


“Gentlemen of the jury, it is proper for me 
to call your attention to certain rules for 
your guidance in the determination of this 
case. 

“The defendant at the bar is presumed to 
be innocent until the contrary be proved. 
That presumption remains with him until 
the moment when your mind is convinced 
by evidence to be contrary. When that 
moment arrives, then the presumption ceases. 

“Tt is the privilege of the defendant to take 
the witness stand in his own behalf. He 
may exercise that privilege or not, as he 
deems proper. If he does not exercise the 
privilege, his failure to do so must not be 
taken to his prejudice. 

‘“‘The burden of proof rests upon the pros- 
ecution. The people are bound to prove 
every material fact necessary to the convic- 
tion of the defendant by a preponderance of 
evidence and beyond a reasonable doubt. 

‘Arguments of counsel are proper to be 
considered by you when based upon evi- 
dence in the case, but beyond that, the 
opinions or conjectures of ‘counsel should 
have no weight with you. 

‘“You are the judges of the credibility of 
each witness on the stand. It is with you to 
say what witness to believe or to disbelieve ; 
what portion of any witness’s testimony to 
credit or to discredit. 

“You are the exclusive judges of the facts 
in the case. The court is the exclusive 
judge of the law, and you are bound to ac- 
cept the court’s interpretation of the law 





without question, but upon the facts you 
are the exclusive judges. 

“These are general rules which you will 
observe and be guided by in your deter- 
mination of this case. 

“The issue in this case is one of fact, to be 
determined by you upon the evidence before 
you, and upon that alone; and the issue is, 
whether or not this defendant is guilty of 
receiving stolen goods with the knowledge 
that they were stolen. That is the one 
supreme issue which you have to decide, 
and you will be careful in your deliberations 
to keep that in view at all times, and not to 
permit your discussions or your minds to 
wander upon collateral questions.” 


Recorder Goff has now a full decade of 
term left to him. But it will only be a judi- 
cial term, for the charter of the Greater New 
York removes his civic duties as member 
of the municipal boards. He is officially 
styled Recorder of the City and County of 
New York. As a city officer, he on New 
Year’s day becomes functus officio, but he 
will remain a county officer and judge. 
There was a time when, as a county officer, 
the recorder presided over the County 
Board of Supervisors. His court of general 
sessions remains a county tribunal. 


After New Year’s Day the island of 
Manhattan, heretofore statutorily called 


New York City, becomes on the statute 
book the borough of Manhattan. And the 
recorder will remain both a New Yorker 
and a Manhattaner. On that day he can in 
his civic capacity echo the plaintive and 
monotonous answer on the trial of Queen 
Caroline, made by her loyal Italian courier, 
who was vainly asked questions tending to 
incriminate her, — Von mi recordo. 
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HISTORIC COLLISIONS BETWEEN BENCH AND BAR. 


OOD feeling,” says Mr. Oswald in 

his work on ‘“ Contempt of Court,” 
“nearly always exists between the bench 
and bar, and when it is interrupted the 
reason for it may generally be found to ex- 
ist on both sides. There is scarcely any in- 
stance upon record in the superior courts 
of a conflict between the bench and bar 
becoming so acute as to lead to the com- 
mittal of an advocate for contempt while 
Even Chief- 
Justice Jeffreys (who is said to have brow- 
beaten and sometimes threatened counsel ) 
does not appear to have put in force the 
power of committal against counsel. And 
during the progress of the once celebrated 
Reg. v. Castro, or Tichborne case (which 
in its hearing occupied the time of the court 
for a longer period than any other trial on 
record, except that of Warren Hastings), 
although there were frequent conflicts be- 
tween the bench and the advocate for the 
‘Claimant,’ and several reminders to him 
by the judges of the weapon with which the 
law armed them, the court never went to 
the length of depriving the client of the serv- 
ices of his advocate. The natural disincli- 
nation of the court to interfere with counsel 
in such a way as to take his services from 
his client ought to form a strong reason for 
counsel not assuming too great a license.” 
This passage may be taken as a good, short 
exposition of the true position, and of a 
correct appreciation of what the proper re- 
lations should be. 

It is difficult to find a clear case of a bar- 
rister being punished for contempt while 
actually pleading for his client in court. 
Re Pater is, however, such a case (12 W. R. 
823). Of two other cases cited by Mr. Os- 


conducting his client’s cause. 


wald, where both persons committed were 
litigants, and apparently solicitors, Carus 
Wilson’s case (7. Q. B. 984) may be, for 





the present purposes, worth looking at; in 
the other (Reg. v. Jordan, 36 W. R. 589) 
Mr. Justice Cave said that the observation, 
“That is a most unjust remark,” however 
said, is a gross insult to any court of justice, 
and if not withdrawn amounts to a contempt. 
Re Pater does not help us much. Mr. 
Pater, a barrister practicing at the Middle- 
sex Sessions in 1864, feeling himself ag- 
grieved by certain interruptions on the part 
of the foreman of the jury, remarked in his 
speech for the defense, “I thank God there 
is more than one juryman to determine 
whether the prisoner stole the property, 
for, if there were only one, and that one the 
foreman, from what has transpired to-day, 
there is no doubt what the result would be.” 
For this he was ultimately fined £420. On 
appeal to the Queen’s Bench, Chief-Justice 
Cockburn said: “It appeared that Mr. 
Pater was fined for certain words uttered in 
his address to the jury, and I quite agree 
with Mr. Pater’s counsel [Denman, Q. C., 
McMahon, and Kenealy] that the words in 
themselves are words which any counsel 
might have uttered in the honest discharge 
of his duty, and if they had been so uttered, 
though they might have been harsh and 
unpleasant to the party affected, that could 
not have been construed into contempt. 
But, on the other hand, if, though used in 
the course of his address to the jury, they 
were not used for the purpose of inducing 
the jury to come to a conclusion in favor of 
his client, but for the purpose of wantonly 
insulting one of the jurors, then I say they 
are an abuse of the privilege of counsel, and 
properly punishable as contempt of court.’’ 

The court refused any relief. It will be 
noticed here that the contempt was not for 
words uttered to the bench, but the deputy 
assistant judge stated in his affidavit that, 
on his imposing the fine, Mr. Pater said: 
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“This shall not rest here. I will bring the 
subject under the notice of Sir George 
Grey, and very probably your removal from 
the bench will be the result.” With other 
instances of barristers punished (by fine or 
commitment) for contempt on grounds to- 
tally different to those in question, there is 
no need to deal here. 

There are some historic precedents of im- 
passioned dialogue between the representa- 
tives of the two orders. To begin with, 
there is the classic story of Wedderburn 
in 1757. Lockhart, being against him in 
the Inner House at Edinburgh, showed 
“even more than his wonted rudeness, and 
superciliousness,” and called him ‘a pre- 
sumptuous boy.” ‘ When,” says Campbell 
(Life of Lord Loughborough in the Chan- 
cellors, vol. 6, p. 47), “the presumptuous 
boy came to reply, he delivered such a furi- 
ous personal invective as never was before 
or since heard at the Scottish bar.” Wed- 
derburn’s language, reported by Campbell, 
was an outrage on decency. ‘‘ Lord Presi- 
dent Craigie, being afterwards asked why 
he had not sooner interfered, answered, 
‘Because Wedderburn made all the flesh 
creep on my bones.’ But at last his Lord- 
ship declared in a firm tone that ‘this was 
language unbecoming an advocate and un- 
becoming a gentleman.’ Wedderburn, now 
in a state of such excitement as to have lost 
all sense of decorum and propriety, ex- 
claimed that ‘his Lordship had said as a 
judge what he could not justify as a gentle- 
man.’ The president appealed to his breth- 
ren as to what was fit to be done, who unani- 
mously resolved that Mr. Wedderburn 
should retract his words and make an hum- 
ble apology, on pain of deprivation. All of 
a sudden, Wedderburn seemed to have sub- 
dued his passion, and put on an air of delib- 
erate coolness, when, instead of the expected 
retractation and apology, he stripped off his 
gown, and, holding it in his hands before 
the judges, he said: ‘My Lords I neither 
retract nor apologize; but I will save you 





the trouble of deprivation; there is my 
gown, and I will never wear it more — vir- 
tute me involvo. He then coolly laid his 
gown upon the bar, made a low bow to the 
judges, and, before they had recovered from 
their amazement, he left the court, which he 
never again entered.” 

Another Scotchman, who also rose to 
be Lord Chancellor of England, played a 
nobler part in his contention with the bench. 
In 1784 the Dean of St. Asaph was in- 
dicted at Shrewsbury for seditious libel, and 
he was defended by Thomas Erskine. The 
jury found him “ Guilty of publishing only.” 
Buller, J.: “If you find him guilty of pub- 
lishing, you must not say the word ‘ only.’” 
Erskine: ‘By that they mean to _ find 
there was no sedition.” — Juror: ‘‘ We only 
find him guilty of publishing. We do not 
find anything else.” — E.: “ I beg your Lord- 
ship’s pardon, and with great submission. 
I am sure I mean nothing that is irregular. 
I understand they say, ‘We only find him 
guilty of publishing.’ — Juror: “ Certainly, 
that is all we do find.” —B.: “If you only 
attend to what is said, there is no question 
or doubt.” —E.: ‘“ Gentlemen, I desire to 
know whether you mean the word ‘only’ 
to stand in your verdict.” Jurymen: “ Cer- 
tainly.” —B.: ‘ Gentlemen, if you add the 
word ‘only’ it will be negativing the in- 
nuendoes.” —E.: “I desire your Lordship, 
sitting here as judge, to record the verdict 
as given by the jury.” —B.: ‘ You say he is 
guilty of publishing the pamphlet, and that 
the meaning of the innuendoes is as stated 


in the indictment.” — Juror: “ Certainly.” — 
E.: “Is the word ‘only’ to stand part 
of the verdict?” Juror: “Certainly.” — 
E.: “Then I insist it shall be recorded.” — 
B.: “Then the verdict must be misunder- 
stood; let me understand the jury.” — E.: 


“The jury do understand their verdict.” — 
B.: “Sir, I will not be interrupted.” — E.: 
“I stand here as an advocate for a brother 
citizen, and I desire that the word ‘only’ 
may be recorded.” —B.: ‘Sit down, sir, 
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remember your duty, or I shall be obliged 
to proceed in another manner.” — E. : “ Your 
Lordship may proceed in what manner you 
think fit; I know my duty, as well as your 
Lordship knows yours. I shall not alter 
my conduct.” (Campbell, /dzd. p. 432.) 

The verdict was finally entered ‘“ Guilty 
of publishing, but whether a libel or not 
we do not find.” 

Valuable as this precedent is, the com- 
ment of Campbell, himself a judge and 
Lord Chancellor, is equally precious: ‘“ The 
learned judge took no notice of this reply, 
and, quailing under the rebuke of his pupil, 
did not repeat the menace of commitment. 
This noble stand for the independence of 
the bar would of itself have entitled Erskine 
to the statue which the profession affection- 
ately erected to his memory in Lincoln’s Inn 
Hall. We are to admire the decency and 
propriety of his demeanor, during the 
struggle, no less than its spirit, and the 
felicitous precision with which he meted 
out the requisite and justifiable portion of 
defiance. The example has had a salutary 
effect in illustrating and establishing the rel- 
ative duties of judge and advocate in Eng- 
land.” 

Another hot forensic mé/ée is recorded 
about 1817 (2 Law and Lawyers, 357). 
Serjeant Taddy was examining a witness in 
the Common Pleas, and spoke of the plain- 
tiff ‘‘ disappearing ” from that neighborhood. 
Park, J.: ‘‘ That’s a very improper question, 
and ought not to have been asked.” —T.: 


“That is an imputation to which I will not | 


submit. I am incapable of putting an im- 
proper question to a witness.”—P. (an- 
grily) : ‘* What imputation, sir? I desire that 
you will not charge me with casting imputa- 
tions. I say that the question was not 
properly put, for the expression ‘“ disap- 
pear” means ‘to leave clandestinely.’” — 


T.: ‘I say that it means no such thing.” — | 


P.: “I hope that I have some understanding 
left, and, as far as that goes, the word cer- 
tainly bore that interpretation, and therefore 





was improper.” — T.: “I never will submit 
to a rebuke of this kind.” — P.: “ That is a 
very improper manner, sir, for a counsel to 
address the court in.’—T.: ‘ And that is 
a very improper manner for a judge to ad- 
dress a counsel in.” — P. (rising, very warm- 
ly): “I protest, sir, you will compel me to 
do what is disagreeable to me.” — T.: “ Do 
what you like, my Lord.” P. (sitting down) : 
“Well, I hope I shall manifest the indul- 
gence of a Christian judge.”—T.: “ You 
may exercise your indulgence or your power 
in any way your Lordship’s discretion may 
suggest, and it is a matter of perfect indif- 
ference to me.” — P.: “I have the functions 
of a judge to discharge, and in doing so I 
must not be reproved in this sort of way.” 
—T.: “And I have a duty to discharge as 
counsel which I shall discharge as I think 
proper, without submitting to a rebuke from 
any quarter.” Serjeant Lens was about to 
interfere. Taddy protested against any in- 
terference, but Lens said, ‘My brother 
Taddy, my Lord, has been betrayed into 
some warmth. ” “T> protest,” said 
Taddy ; ‘I am quite prepared to answer for 
my own conduct.” — P.: ‘“‘ My brother Lens, 
sir, has a right to be heard.” —T.: “ Not 
on my account; I am fully capable of an- 
swering for myself.” —P.: “Has he not a 
right to possess the court on any subject he 
pleases?’’—T.: ‘“ Not while I am in pos- 
session of it, and am examining a witness.” 
— ‘Mr. Justice Park then, seeing evidently 





| that the altercation could not be advisably 


prolonged, threw himself back into his chair, 
and was silent.” 

Lord Brougham mentions a strange scene, 
of which he was witness, amusing rather 
than of good example. At Durham (about 
1810?) a cause was being tried before Baron 
Wood. “ There was heard an undergrowl on 
the other side from the Serjeant (Cockell), 
abusing Topping for his insolence and in- 
gratitude, and the Baron for his ignorance 
and partiality, and calling for his clerk to 
bring him some of the stomach tincture, 
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which we knew would console him, as it was 
generally brandy with some water added, to 
give it a name rather than materially alter 
its nature.” (Works, Vol. 4, p. 384.) 

Something has been said about Kenealy’s 
case above. Asa matter of fact, his utter- 
ances in court never formed the subject of 
inquiry by any professional tribunal, but the 
important point to notice is that it was his 
Inn, Gray’s, which set the Lord Chancellor 
in motion (on account of his editorship of 
the L£uxglishman ), with the result that he 
was dispatented, and which disbenched and 
disbarred him on the same ground. 

It will be clear from all the instances that 
no formula can exactly define to what length 
of retort or freedom of speech in addressing 
a judge counsel may with propriety — (as 
to safety, there is practically no question) — 
go. Obviously, a genuine instinct of self- 
respect will inspire an advocate with the 
exact measure of what is due to himself, and 
what is due to his professional superior, just 
as it will antagonists in any other con- 
troversy. This is what Campbell called in 
Erskine, “ the felicitous precision with which 
he meted out the requisite and justifiable 
portion of defiance.” Without that instinct 
it matters little at the bar, or anywhere else, 
on which side the merits of the dispute are ; 
it cannot be conducted in a seemly way by 
him that lacks it. 

Perhaps the true “ rule”’ may be collected 
from a dictum attributed to Curran arguendo. 
He offended Judge Robinson, who exclaimed 
furiously, ‘Sir, you are forgetting the re- 
spect that you owe to the dignity of the 
judicial character.” ‘ Dignity? my lord,” 
said Curran. ‘‘ Upon that point I shall cite 
you acase from a book of some authority, 
with which you are perhaps not unacquainted. 
‘A poor Scotchman, upon his arrival in Lon- 
don, thinking himself insulted by a stranger 
and imagining that he was the stronger man, 
resolved to resent the affront and, taking off 
his coat, delivered it to a bystander to hold. 
But having lost the battle he turned to re- 





sume his garment, when he discovered that 
he had unfortunately lost that also — that 
the trustee of his habiliments had decamped 
during the affray.’ So, my Lord, when the 
person who is invested with the dignity of 
the judgment-seat lays it aside for a mo- 
ment to enter into a disgraceful personal 
contest, it isin vain, when he has been worsted 
in the encounter, that he seeks to resume it 
—-it is in vain that he endeavors to shelter 
himself behind an authority which he has 
abandoned.” Robinson exclaimed, “ If you 
say another word, I'll commit you.” — 
“Then, my Lord, it will be the best thing 
you'll have committed this year.” The 
judge did not do as he threatened, any 
more than was done in any of the cases 
already mentioned, or indeed in any re- 
corded; but it is instructive to read that 
‘He applied to his brethren to unfrock the 
daring advocate,” but they refused. The 
true principle may be adduced from Cur- 
ran’s apologue. So long as a judge speaks 
in that capacity, be he right or wrong, he is 
entitled to all respect of demeanor and all 
courtesy of language. The moment he de- 
scends to personalities, invective or criticism 
not warranted or required by his duty to the 
court, that is, to the public, he strips himself 
of his judicial function, and the person ag- 
grieved by his language is entitled to speak 
to him as man to man, a relation which, of 
course, still includes that of gentleman to 
gentleman. 

In such a competition the judge, of course, 
starts with everything in his favor; if he is 
worsted, or reduced to silence, it must be 
his own fault. That some judges have suc- 
ceeded in being severe without being insult- 
ing, may be seen from Roger North’s ac- 
count of his brother, the chief justice (about 
1675). ‘There were yet some occasions of 
his justice, whereupon he thought it neces- 
sary to reprehend sharply. As when coun- 
sel pretended solemnly to impose nonsense 
upon him, and when he had dealt with them 
and yet they persisted — this was what he 
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could not bear — and if he used them ill, it 
was what became him, and what they de- 
served. And then his words made deep 





| scratches; but still with salvo to his own 
| dignity, which he never exposed by im- 
| potent chiding.” — The Law Times. 





SQUIRE 


By ELMER 


OUIRE TERRY had been county sheriff 
for twelve consecutive years up in Ver- 
mont, and his experience in court had famil- 
iarized him not only with the forms and 
ceremonies of legal procedure, but also, to 
a considerable extent, with rudimentary prin- 
ciples of law. Therefore, when he removed 
to Wisconsin, in an early day, and took up 
a farm near the incipient village of L ‘ 
he soon impressed himself upon the com- 
munity as a legal factotum of no small con- 
sequence and, in recognition of his abilities 
in this regard, he was elected justice of the 
peace and became known throughout that 
section as ‘‘ Squair Terry.” 

The Squire had brought with him from 
Vermont a book of common law forms which 
he kept in his private room; he had the 
true legal instinct, for, whenever he had oc- 
casion to draw up an instrument, no matter 
how simple the matter might be, he would 
incorporate within it such a mass of legal 
verbiage (taken mostly from the book of 
forms) that, when the document had been 
duly read and signed and the Squire had 
pasted a red sticker upon it and affixed his 
notarial seal (which he did to all his 
papers), one could not escape the conviction 
that, so far as it lay in human power to make 
a thing legal and binding, this matter was so. 

Be it remembered, however, that the 
Squire was no imposter, for, aside from his 
harmless vanity over his legal acquirements 
and his fondness for legal punctilio, he was 
a man of equity and good conscience and 
possessed a large fund of native common 
sense and sagacity which made him a safe 
adviser; furthermore, his court experience 





TERRY. 
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up in Vermont had so thoroughly convinced 
him of the wastefulness and folly of unneces- 
sary litigation that his good offices were 
most frequently exercised in adjusting differ- 
ences between neighbors and keeping them 
out of court; hence it was that he became 
a most useful member of the community, 
and enjoyed the confidence of his fellow- 
citizens to an unusual degree. 

One day, in the latter part of October, he 
was summoned to the home of a German 
farmer named Christian Boch, who lived 
about two miles north of the village. The 
Squire had, in times past, done some busi- 
ness for Christian; but, since the mortgage 
on the farm had been paid off, Christian had 
not been in need of much legal advice, hence 
the Squire was somewhat puzzled to surmise 
the nature of this particular business. ‘“ Must 
be a will,” he muttered to himself as he 
bustled about preparing for the trip, ‘‘ Yes, 
that’s it; Christian hes got into pooty good 
shape and wants to make his will.” How- 
ever, as was his custom, he put into his 
valise the Revised Statutes, his book of 
forms, some blank deeds, bills of sale, mort- 
gages, promissory notes and a liberal supply 
of legal cap. Then, jumping into his buggy, 
he started for the Boch farm with a feeling 
of placid satisfaction quite pardonable in a 
virtuous justice of the peace who is about 
to exercise his favorite function; for the 
drawing of wills was the Squire’s especial 
delight, and incidentally the gathering in of 
a five-dollar fee therefor. 

Arrived at the farm the Squire tied his 
horse and proceeded deliberately toward the 
house, fully prepared for that hearty Ger- 
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man greeting with which Christian and his 
wife Katie had always met him, for they 
were both warm admirers of his and were 
fully sensible of the honor conferred upon 
their humble home whenever he paid them 
a visit; but, to the surprise—not to say 
discomfiture — of the Squire, Katie met him 
at the door without the least demonstration 
or sign of pleasure and, stepping to the back 
door, she called in a shrill, angry voice, 
‘‘Chreestion, Meester Terry he coam.” 

Presently Christian appeared, and he too 
greeted the Squire in a most uncomfortable 
and evasive fashion. 

‘Wal, Christian,” said the Squire, rubbing 
his hands together with a show of cheeri- 
ness, ‘‘ what kin I do for ye to-day?” 

“Vell,” replied Christian doggedly, “I 
vant you make oud sebaration papers mit 
me und. Katie.” 

“What!” gasped the Squire in amaze- 
ment, “ you and Katie want to separate?” 

“Yas,” broke in Katie shrilly, ‘“‘ ve seba- 
rate; I didn’t vould lif noder day mit dot 
ole hog.” 

‘‘Naw you vouldn’t heh!” snarled Chris- 
tian savagely, ‘‘ I yous so soon lif mit a lousy 
olt chessie cat already.” 

“ Stop! wait!” cried the Squire, recover- 
ing his professional decorum and perceiving 
that here was the culmination of a deep- 
seated family row, “I can’t hev sech talk in 
the presence of the court; it’s an intercate 
perceeding to separate accordin’ to law, and 
we mustn’t hev no quarrelin’ or wranglin’ ; 
the fust thing is to git the facts in order.” 

He opened his valise and took out, first 
the legal cap, then the Revised Statutes, 
which he opened and laid upon the table to 
give the proceeding a greater show of legal- 
ity. Then, calling for a pen and ink, he took 
the matter judicially in hand. 

“Les see; how many years hev you ben 
married?” he asked, peering at Katie over 
the tops of his spectacles. 

‘‘ Twanty-tree year,” she replied, fingering 
her apron nervously. 





“ Twenty-three years,” repeated the Squire, 
as he wrote it down, ‘‘and now want to 
separate!” he shook his head in grave dis- 
approbation. 

“How many acres ye got in this farm, 
Christian?” 

“ Two hundred und twanty.” 

‘Too bad, too bad,” muttered the Squire, 
writing the answer down; “you and Katie 
worked so hard to clear that mortgage off, 
and now the farm hes got to be divided up.” 
He shook his head again and heaved a sigh. 

“Vell, Katie she didn’ vant to vork some 
more,” urged Christian angrily. ‘“‘ She radder 
vould be fine lady und schtay in house und 
blay organ already.” 

‘““Chreestion he lie bout dat, Meester 
Terry,” broke in Katie hotly. “I vant organ 
for Louise, like oder girls haf, aber Chrees- 
tion he vont buy notting; und den ven I git 
rhumatiz und can’t vork oud in field, Chrees- 
tion he growl all time; den he say I dond 
kees him some more: you tink I kees a ole 
hog like dat?” and she snapped her fingers 
at Christian contemptuously. 

“Aw you kees de Davil,” growled Chris- 
tian sullenly. 

“Order! order! ” commanded the Squire, 
rapping the table severely and looking about 
with an air of ruffled dignity ; ‘‘ the law don’t 
allow sech language in a judicial perceed- 
ing; I’ll overlook it this time, but don’t talk 
that way agin; now les hev a list of your 
pers’nal property.” 

It took a long time to get up this list; the 
Squire insisted that every article should be 
separately listed and described, and he in- 
quired into the history of many of them; 
that easy chair, for instance, was bought fif- 
teen years ago; it was their first piece of 
parlor furniture, they bought it at Blanken- 
burg’s, and they couldn’t help remembering 
what a pleasant ride they had coming home 
from town that day with the chair in the 
back of the wagon. They were just beginning 
to get ahead a little then, and that sofa and 
parlor stove and rocking chair, and those 
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family pictures, each had its peculiar family 
history which the Squire brought out in de- 
tail. During these enforced reminiscences 
of their married life, Christian and Katie 
glanced uneasily at one another. 

‘Wal, anything else?” the Squire asked, 
when the list was finally nearing completion. 

‘Yas, ve got an olt cradle, aber dot ain’t 
vort notting,” said Katie evasively. 

“Oh, yes, put everything in,” persisted 
the Squire; ‘“ when did you buy it?” 

‘‘Ve bought it ven liddle Hans vas born, 
he vould be nineteen years olt now.” 

“Dead?” the Squire asked gently. 

Katie nodded her head. 

The last thing on the list was a trundle 
bed ; the Squire asked all about this. Each of 
their children had slept in it, — little Fritz, 
their youngest, slept in it now. 

“Wal, the one who gits little Fritz will 
take the trundle bed, I s’pose. Now we must 
take down the children.” 

They had six children living, — had buried 
three. The Squire talked about them in a 
sympathetic way. Yes, he remembered the 
last one who died, little Annie. He had often 
seen her at the village and noticed how 
much she looked like Katie, only she had 
Christian’s big blue eyes. He was at the 
funeral, the Squire was, and stopped in at 
their house on the way back from the grave- 
yard, didn’t they remember? Katie remem- 
bered. Christian was twisting his thumbs 
and looking gloomily out of the window. 

‘Wal, you’ve got to divide the children up 
between ye and ye might as well begin with 
little Fritz, — here he comes now.” 

‘Say, fader!” shouted little Fritz as he 
scrambled headlong into the room, “ dere’s 
a voodshuck in de orchard und I chase him 


under—” He stopped short upon noticing 


the Squire and the troubled looks of his 
father and mother. 

‘Come here, Fritz,” said the Squire, and 
he drew the boy gently toward himself, 
‘your pa and ma ain’t goin’ to live together 
any more; your ma is goin’ to leave your 








pa. Now, Fritz, would you rather go and live 
with your ma, or stay here and live alone 
with your pa?” 

Little Fritz gave the Squire a frightened 
look and ran over to Katie,“ Vy — vy — 
moder,” he faltered in childish reproach, 
‘you vouldn’t go off und leaf fader all alone, 
vould you, moder? vat could fader do mitout 
you und little Fritz — he — he vouldn’t haf 
anybody to blay horse mit if I vas gone.” 
His lips trembled and his voice choked so 
that he could say no more. Suddenly he 
ran into the corner and grabbed up a wooden 
bit which had a long string tied to each end. 

“Coam on, fader,” he cried, forcing a 
mirthless smile through his tears, ‘“‘ coam on 
und blay horse mit little Fritz,” then drop- 
ping the bit he ran to Katie again and plead- 
ingly clutched her by the apron and began 
to jump up and down in an agony of childish 
grief. 

This was more than Katie could endure, 
she covered her face with her apron and 
began to cry with a violence which she 
could not control. 

Christian’s eyes grew moist and he pulled 
out a big red handkerchief, and began to 
blow his nose vigorously. 

“The fact is, Christian,” said the Squire 
confidentially, “ while it hain’t in the juris- 
diction of the court to interfere, still I must 
obsarve that you and Katie air doin’ a fool 
thing; I kin draw up these separation papers 
if ye want ’em, but they’ll hev to go through 
the circuit court, and the costs will be more’n 
two hundred dollars. You kin buy a organ 
fer sixty dollars and, so fer as Katie’s workin’ 
outdoors is consarned, she'll git sick if she 
does that much more, — she’s gittin’ too old, 
and ye know doctor’s bills air high. We can’t 
divide up them children, neither, look at 
little Fritz there.” 

A tear began to course down Christian’s 


| weatherbeaten cheek. 





“Wal, whut d’ ye say,” urged the Squire, 
pushing his advantage, ‘shell I finish the 
papers?” 
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“Vell,” said Christian slowly, ‘I buy de 
organ for Louise, und Katie she need’n vork 
oud doors some more, aber mebbe Katie 
she dond vant — vant,” he glanced wistfully at 
her and his voice trembled with apprehension. 

“Wal, whut d’ ye say, Katie, Christian will 
buy the organ, and he says ye needn’ work 
outdoors any more. Christian has worked 
hard fer you and the children, Katie, he’s 
ben a pooty good husband to ye after all, 
whut d’ ye say?” 

Katie wiped her eyes nervously with the 
corner of her apron, she glanced down at 
the tearful face of little Fritz and then over at 
Christian, who was sitting with his eyes fixed 
upon the floor. Suddenly she rushed over to 
where he sat and clutched him by the arm, 
“Ve try dot over agin, Chreestion?” she 
asked. 

“Yah!” shouted Christian, slapping his 
knee and springing to his feet, ‘‘ ve try dot 
over agin, Katie.” 

‘‘Wal, this here case is jest about stip’ 
lated out of court,” remarked the Squire 
jocosely; then, resuming his professional 
bearing, ‘“‘howsumever, this thing must be 
fixed up accordin’ to law; them separation 
papers hes ben partly executed and it’s the 
opinion of the court,” here he turned the 
leaves of the Statute slowly, “thet the only 
safe percedure is to enter into a new re- 
cognizance. Stand up, Christian; you too, 
Katie; hold up yer right hands; ‘ You and 





each of ye,do solemnly swear that you will 
well and truly conduct yerselves the one to 
the other as a faithful and obedient husband 
and wife, accordin’ to the statutes in sech 
cases made and pervided, so help you God;’ 
do you so swear, Katie?” 

‘i 

“ And you, Christian?” 

“Yah.” 

“« Then, by virtue of the authority vested 
in me, I do hereby vacate and set aside all 
acts and doin’s lookin’ to a separation from 
the conjugal staitus of matrimony, and do 
solemnly restore the martial relations be- 
tween ye in statoo quo, and hereby ratify 
and confirm ye as lawful husband and wife.’ 
The reg’lar statutory fee fer this is five 
dollars, Christian, but I’ll throw off two dol- 
lars and make it three.” 

Christian pulled out his leather wallet and 
paid it promptly. 

When the Squire reached the end of the 
lane and turned into the main road, he 
glanced back at the house. Christian had 
the wooden bit in his mouth and was caper- 
ing clumsily about the yard, while little 
Fritz was hanging to the string and shout- 
ing lustily.. Katie stood in the doorway 
watching them, her arms akimbo and a 
broad grin on her face. 

‘“‘Wal, that’s better’n a lawsuit,” muttered 
the Squire, nodding to himself in satisfac- 
tion, ‘‘ g’ long Bill.” 





RECOLLECTIONS OF ABRAHAM LINCOLN. 


By Louisa A’HMUTY NASH. 


E know anlold gentleman here,—a 
wagon-maker by trade, — who com- 
menced plying the same craft when young at 
Mechanicsville near the town of Springfield, 
Illinois, immortalized by Abraham Lincoln. 
He knew him well when he was just a 
smart young lawyer, smarter than most of 
them, and so sought after in difficult cases. 


him. 


| 


The cartwright had a case to win or lose, 
connected with his trade. On the other 
side the best lawyer of his little town was 
employed and his own was no match for 
The eventful day had come and his 
father-in-law quaked for the result. 

“Son,” he said to him, “ you’ve got just 
time. Take this letter to my young friend, 
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Abe Lincoln, and bring him back in the 
buggy to appear on the case. Guess he'll 
come if he can!” 

So he set off. He found the young law- 
yer, not in his office, but at a street corner, 
surrounded by a troop of small urchins, he 
laughing heartily at the fun. The letter was 
handed to him. But, being otherwise en- 
gaged, he said: 

“ All right, wait a minute, I must clean 
out these young ’uns at ‘ knucks’ first! ” 

The operation went on amid peals of 
laughter. That concluded, he proceeded to 
accompany the son-in-law of his friend in his 
buggy to the neighboring town. And the 
peals of ringing laughter continued, as Abe 
recounted story after story in his inimitable 
way, so much so, that the driver says, to-day, 
he never had such a job to hold his lines and 
guide his horse in his life. At length, so con- 








factory, ‘‘and by some considered smarter. 
If one was engaged on one side in a case, 
the other was sure to be selected by the 
other side as his opponent. They were for- 
ever tilting one against the other in court. 
Outside they were the best of friends and 
when the case was over would leave the 
courtroom arm in arm. Church (that was 
the other man’s name) took to drinking. 
He would sober up for a time and then go 
at it as bad as ever. This went on, drinking 
down and sobering up, year after year. 
Finally, just at the time the war was thick- 
est, Church thought he would go right away 
from his old haunts and see if he could not 
do better. 

“ As he was moving along he got tangled 
up with the guerillas on the Confederate side 
and was taken prisoner with a lot of them. 


| He denied being one of them, but would 


vulsed was he that the horse guided himself, | 


— into the ditch,— turned over the vehicle, 
upset the occupants and smashed up the 
buggy. 

‘You stay behind and look after the 
buggy,” said Lincoln, “ I'll walk on.” 


This he did in time for the court, went in | 


and won the case. 

‘‘What am I to pay you?” inquired the 
delighted client. 

“TI hope you won't think ten or fifteen 
dollars too much,” answered the young law- 


| at once. 


yer, “ but I'll pay the half-hire of the buggy | 


and half the cost of getting it repaired.” 


‘There was another young lawyer in 


Springfield, Illinois, at that time, who was | 


reckoned as smart as Abe Lincoln,” con- 
tinued the old gentleman of the wagon 


not give his name and could bring no proof. 
Consequence was, he was condemned to 
death, but took it mighty cool. He said he 
knew he’d get off! The day for the execu- 
tion came along, but the man was as cool as 
ever. On the morning he scribbled off a 
bit of a telegram and asked to have it sent 
It was to the President, signed 
with a gibberish name of three letters that 
meant nothing, it seemed. In an hour came 
the telegraphed orders from President Lin- 
coln, ‘Set my friend Church at liberty at 
once.’ 

‘It appeared the three-lettered signature 
was some pet name Abe Lincoln had for- 
merly for his chum. 

‘‘ Church was, of course, liberated at once; 
he disappeared into parts unknown, and has 
never been heard of since.” 
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CHAPTERS IN THE ENGLISH LAW OF LUNACY. 


By A. Woop RENTON. 
ITI. 
INSANITY. 


MORAL 


LOSELY associated with the criminal 

responsibility of the insane, and yet suf- 
ficiently distinct from the subject to deserve 
separate treatment, is the famous doctrine 
of “‘moral insanity.” In the propagation 
of this doctrine nearly all the leading na- 
tions of the world have borne a part. Long 
resisted by a section of the medical and the 
entire legal profession in England, it has 
eventually, although, as we shall see, in a 
modified form, been practically accepted by 
medical embodying a_ truth 
which administrators of the law cannot af- 
ford to disregard. For our present purpose 
we may define “ moral insanity” as a lesion 
of the moral or affective, without any appar- 
ent disturbance of the intellectual, faculties 
of the mind. The existence of this disease 
was first affirmed by Philippe Pinel, to 
whose work for the insane we referred in 
the opening article in the present series. 
Pinel supported his theory by such cases as 


jurists as 


the following: 

“A. had an 
an offensive weapon and to 
first person that came in his way. 
of conflict, he said, went on within him 


irresistible desire to seize 





| of a passionate and disordered temper. 


strike the || 
A sort 


fined in the Bicétre. The access of his dis- 
ease was preceded by peculiar symptoms — 
a feeling of burning heat in the intestines, 
with intense thirst and marked constipation. 
This sensation of heat spread by degrees over 
the chest, the neck and the face, of which 
it raised the color . . . Finally the nervous 
excitement reached the brain and then the 
patient was overcome by an irresistible de- 
sire for blood, and if he could get posses- 
sion of a sharp instrument would attempt in 
a kind of fury to take the life of the first per- 
son who came in sight.” 

The last of Pinel’s cases, which we shall 
give, is an instance of “abstract fury,” famil- 
iar to all readers of Dr. Ira Ray’s ‘‘ Medical 
Jurisprudence of Insanity”: ‘ An only son, 
brought up under the eye of a foolish and 
indulgent mother, acquired the habit of 
yielding to every caprice and every impulse 
The 
impetuosity of his spirit increased and 
strengthened with his years. The money 
which was lavished upon him seemed to re- 
move every obstacle to his imperious de- 


sires. Opposition or restraint roused him to 


| fury; he would attack his opponent and seek 


unceasingly between the savage impulse 
of his destructive instinct and the pro- | 
found horror with which the idea of 


crime inspired him. There was no sign of 
aberration in his memory, imagination or 
judgment. He confessed to me during his 
seclusion that his murderous impulse was 
absolutely forced and involuntary; that his 
wife, in spite of his affection for her, had all 
but been his victim, and that he had just 
had time to warn her to take refuge in 
flight.” Or again: ‘B. was a mechanic con- 


to overcome him by force. His whole life 
was spent in quarreling and strife. If any 
animal, a dog, a sheep or a horse, gave him 
any trouble he would kill it on the spot. If 
he were present at any assembly or féte, he 
lost control of himself, gave and received 
blows, and came away bleeding. He was 
quite reasonable when he was calm, was the 
owner of a fine estate which he managed 


| wisely, discharged the other duties of society, 


ness towards the unfortunate. 


and made himself known by acts of kind- 
But a piece 
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of gross misconduct put an end to his acts 
of violence — enraged with a woman who 
had called him names, he threw her into a 
well. He was condemned to seclusion in 
the Bicétre.” 

Now the obvious and proper criticism 
for the legal profession to pass on these 
observations was that they did not exclude 
the possibility, nay the probability, that 
the patients in question were suffering from 
intellectual as well as moral insanity, and 
that consequently there was no need to raise 
this form of mental 
alienation to the dig- 
nity of a separate and 
distinct disease. But, 
instead of this, law- 
yers, juries and lay 
writers in England 
banded themselves 
together into a con- 
federacy whose object 
was to extinguish 
Pinel’s heresy, as they 
deemed it, with con- 
tempt and ridicule. 
The course which 
they pursued is thus 
summed up by a 
writer in the “ New 
York Medico-Legal 
Journal”: ‘“ Some- 
times the criticism takes the form of epi- 
gram, e.g. an irresistible criminal impulse 


PHILIPPE PINEL, 


is simply a criminal impulse not resisted, or, 
if moral insanity is a disease, it must be 
cured upon the scaffold. At other times 
there is an affectation of logical precision. 
‘ Syllogistically stated,’ observes one intellec- 
tual athlete, the position may be stated 
thus: 

«Men of unsound mind are irresponsi- 
ble; men of unsound mind have reason, 
Men having rea- 
son, judgment and memory are irrespon- 
sible.’ Another gentleman” (supposed, by 
the way, to be Francis Jeffrey, the well- 


judgment and memory. 
D 








known Scottish lawyer and critic), ‘‘ breaks 
out into verse (the quotation which follows 
is from the ‘ Craniad’): 
«« «Nature is sick and crime is her disease, 
Rogues are indicted, tried, convicted too, 
And sentenced for what Nature bade them do. 
’Tis true they’re rogues, but Nature more than they, 
She made the brain that led the rogues astray, 
She makes men lie, and cheat, and steal, and kill. 
She gets the better of their better will. 
Soon shall the glorious blissful age arrive, 
When man with Nature shall no longer strive, 
When thieves and murderers shall be known to be 
Afflicted with a sad calamity.’” 


Judges of Lord 
Bramwell’s school 
took a similar line on 
the bench. “ Your 
lordship,” said a de- 
fending counsel, on 
one occasion, to this 
stern, and yet, accord- 
ing to his lights, em- 
inently fair and just 
judge, “ has heard of 
the disease klepto- 
mania.” ‘I am here 
to cure it,” was the 
reply. And nothing 
was more common, 
half a century ago, 
than to hear occu- 
pants of the English 
bench, whose gentle 
spirits were incapable of such grim ut- 
terances, declare to juries that if the plea of 
moral insanity were accepted, all that a man 
had to do was to nurse a criminal impulse 
till it became irresistible and then yield to it 
with impunity. 

Badinage and criticism of this kind pro- 
duced their natural results. Instead of modi- 
fying their statements, as wider inductions 
would have led them to do, the French alien- 
ists and their American disciples clung to 
the theory of moral insanity in its original 
and exaggerated form with all the unswerv- 
ing fidelity of a persecuted sect. Thus Es- 
quirol, Pinel’s pupil, who uttered the noble 














XUM 


Chapters in the English Law of Lunacy. 483 





sentiment, Pour étre utile aux aliénés il faut | without the moral feelings partaking of this 


les aimer beaucoup et savoir se divouer pour 
eux,’ in an age when the fame vinculis plagis 
coercendus est of Celsus was still the accred- 
ited regimen in asylums for the insane, at | 


first denied that 
in cases of moral 
insanity the intel- 
lectual faculties of 
the patient are un- 
disturbed,butsoon 
afterwards — one 
cannot doubt to 
some extent under 
the pressure of 
hostile criticism — 
accepted Pinel’s 
theory in its en- 


tirety. Marc, 
Pagan, Prichard, 


Ray and Conolly 
were equally firm 
— and so the con- 
troversy stood till 
after the middle of 
the present cen- 
tury. Then a re- 
action com- 
menced. Trélab, 
Du Saulle and 
other continental 
writers began to 
insist that deep- 
seated intellectual 
lesion underlay all 
these cases of sup- 
posed moral in- 
sanity. Dr. Al- 
fred Swaine Tay- 


lor, the prince of British 
followed suit with equal force and mod- 
“Tt does 


eration. 


intellect being affected, 




















JOSEPH GUISLAIN, 
THE PINEL OF BELGIUM. 


medical jurists ; rejected as inadmissible.” 


” 


not seem probable,” | engaged in attacking the 


| disorder, and conversely it is not to be 
expected that the moral feelings should be- 
come to any extent perverted without the 


for perversion of 
moral 
generally observed 
to be one of the 
early symptoms of 
disordered reason. 
The _ intellectual 
disturbance may 
sometimes be diffi- 
cult of detection, 
but in every case 
of true insanity it 
is more or less 
present and it 
would be a highly 
dangerous practice 
to pronounce a 
person 
when 


feeling is 


insane 
some evi- 
dence of its exist- 
ence was not forth- 
coming. Until 
medical men can 
produce a _ ciear 
and well-defined 
distinction be- 
tween moral de- 
pravity and moral 
insanity, such a 
doctrine, em- 
ployed as it has 
been for the excul- 
pation of persons 
charged with 
crime, should be 


At the same time, Sir James Stephen was 


legal doctrine laid 


| 
| 
he said, “that moral insanity as thus de- | down, as we have seen, after the acquittal of 


fined” (i. e. as lesion of the moral, with- 
out any injury to the intellectual, faculties), 
“ever exists or can exist in any person. 
The mental powers are rarely disordered 


Macnaghten in 1843, which made the re- 
sponsibility of a person, alleged to be insane, 
for a crime, depend on whether he knew its 
nature and quality at the time of committing 
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it. Sir James Stephen attacked this view 
very much in the same way that the late Dr. 
Newman attacked the thirty-nine articles in 
Tract No. 90, which produced a crisis in the 
Oxford movement. Newman “tested the 
elasticity” of the articles, and showed that 
they could be made to sanction nearly all 


rational judgment on the moral character of 
the act which he meant todo.” And again, 
‘‘knowledge and power are the constituent 
elements of all voluntary actions, and if 
either is seriously impaired, the other is dis- 
abled. It is as true that a man who cannot 
control himself does not know the nature of 


the doctrines supposed to be distinctive of | his acts, as that a man who does not know 


the Church of Rome. So Stephen con- 
tended that the words 
‘know the nature and 
moral quality of his 
act,” if liberally and 
properly construed, 
covered the doctrine 
of moral insanity, 
which they were de- 
signed to exclude. 
He suggested that the 
law of England should 
run thus: No act is 
a crime if the person 
who does it is at the 
time when it is done 
prevented either by 
defective mental 
power, or by disease 
affecting the mind, 
(a) from knowing the 
nature or quality of 
his act, or (b) from 
knowing the act is 
wrong, or (c) from 
controlling his own 
conduct, unless the absence of the power of 
control has been produced by his own default. 
But an act may be a crime although the 
mind of the person who does it is affected by 
disease, if such disease does not in fact pro- 
duce upon his mind one or other of the 
effects above mentioned in reference to the 
act. Speaking of the knowledge of right 
and wrong, the same great judge said: “I 
think that anyone would fall within that de- 
scription (i.e. inability to know the quality 
of his act) who was deprived, by disease 
affecting his mind, of the power of passing a 





JEAN-ETI ENNE-DOMINIQUE ESQUIROL. 


the nature of his acts is incapable of self- 
control.” This en- 
lightened view, which 
gives a rational place 
to moral insanity as 
an exculpatory plea 
in criminal cases, has 
now annexed the sup- 
port of practically the 
whole English bench. 

It may be interest- 
ing and instructive to 
substantiate this state- 
ment by reference to 
a few modern cases 
which are probably 
not very well known 
on the other side of 
the Atlantic. Mr. 
Justice Stephen re- 
peatedly applies his 
own views in prac- 
tice. Thus, at thetrial 
of a man named Burt, 
at Norwich 
on 9th November, 
1885, on a charge of feloniously causing 
grievous bodily harm, he stated that “if a 
man were in a state of passionate rage, ex- 
cited by disease, which violently interfered 
with his actions, so that he had not a fair 
what he was doing, 
he was not responsible.” Again, in 1888, 
at Glamorgan assizes, on the trial of a 
man named Davies, his lordship said to 
the jury: ‘‘ Knowing the act is wrong means 
nothing more or less than the power of 
thinking about it, the same as a sane man 
would; the power of attaining to a full con- 


assizes, 


capacity to weigh 
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ception of the horrible guilt there would be 
in murder; the power of knowing that we 


are doing that which will destroy life and | 


your soul, and cause sorrow and terror and | 


every kind of frightful consequence; the 


| 
| 


power of thinking about this which every | 


sane man possesses. That is the law, as I 
understand it, which by guilt implies the 
power of discriminating between right and 
wrong. That is the 
test of responsibility.” 

It was an applica- 
tion, in brief, of the 
same doctrine that led 
Mr. Justice Cave to 
say, on the trial of a 
man named Brockles- 
field at Cheshire,some 
“ The 


question is, whether 


years ago: 
he was insane at the 
time.” This ruling, it 
will be 
throws the ‘ knowl- 


observed, 


edge of right and 
wrong” test over- 
board, and reverts to 
Chief-Justice Ken- 
yon’s language on the 
trial of Hadfield. In 
another case — the 
Queen v. Ware — 
tried at Shrewsbury 
in 1885, Sir Henry 
Hawkins told the grand jury that, while the 
prisoner knew what he was doing in com- 
mitting the crime charged against him, he 
was assuredly not responsible for the act. 
In yet another case, Lord Blackburn told a 
jury that there were ‘“ exceptions” to the 
law laid down after the acquittal of Mac- 
naghten, and that the case before them was 
one of these. 
the hint. Only a few years ago, in a murder 
case at Cardiff, Mr. Justice Lawrence expressly 
put to the jury as law the proposed statement 
of Sir James Stephen above quoted. 


The jury promptly acted on 


| 








JEAN-PIERRE FALRET. 


Medical men have often been challenged 
by lawyers to produce a single typical case 
of moral insanity. A J/ocus classicus of this 
kind has recently been laid before the British 
Medico-Psychological Association by Dr. 
Hack Tuke, one of the most eminent alien- 
ists of the century, who has just passed from 
us by death. We are enabled to conclude 
this paper by a citation of it. It is without 
exception the most 
extraordinary case on 
record and may prove 
of interest — and pos- 
sibly service —to 
American lawyers 
and medical men in 
their professional con- 
flicts : 

““W. B. was born at 
Swansea, Wales, on June 
26,1843. Inhis tenth 
year he migrated to 
Canada with his father, 
stepmother and broth- 
ers. Hewas not known 
to his stepmother until 
about a fortnight before 
leaving for Canada, as 
he had been away at 
school. His stepmother 
states that he has been 
of a sullen disposition 
ever since she has known 
him ; uncommunicative, 
idle, sly and _treacher- 
ous; that at an early age he evinced a disposi- 
tion to torture domestic animals, and to cruelly 
treat the younger members of the family. 

“On one occasion he took with him his young 
brother, a lad five or six years of age, ostensibly 
to pick berries, which grew wild not far away. 
On arriving at a secluded spot, he removed the 
clothes from the child, and proceeded to whip him 
with long, lithe willows, and, not satisfied with this, 
he bit and scratched the lad terribly about the 
arms and upper part of the body, threatening that 
if he made an outcry he would kill him with a 


| table knife, which he had secretly brought with 
| him. The cries of the boy attracted the attention 
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of a laborer, who promptly came to the rescue 
and in all probability saved the little fellow’s life. 
Shortly after this act of cruelty to his brother, B. 
was apprehended for cutting the throat of a valu- 
able horse belonging to a neighbor. For some 
little time prior to this act considerable anxiety 
had been felt by people in the neighborhood 
where B. lived for their livestock. Horses were 
unsafe at night in the pastures, as several had 
been found in the mornings with wounded throats. 
In the stables they were 
equally unsafe, as a valu- 
able beast was killed in 
its stall in broad day- 
light. About this time 
also, people in the 
neighborhood observed 
an unaccountable de- 
crease in the number of 
their fowls. When B. 
was apprehended for 
cutting the horse’s 
throat, he confessed that 
he not only did this vile 
act, but also that he had 
maimed the other 
animals to which refer- 
ence had been made, 
and that he had killed 
the fowls, twisted their 
necks, and then con- 


cealed them in wood- 
piles, etc. For these 
offenses he was sen- 


FELIX VOISIN. 


tenced to twelve months 

in gaol. When he re- 

turned home, after serving out his sentence, his 
family were more suspicious of him, owing to past 
experience, and he was more carefully looked 
after. He was watched during the day, and 
locked in a separate room at night. These meas- 
ures were necessary to protect the family, as he 
had made an effort to strangle a younger brother 
while occupying a dormitory with him. 

“One day, soon after his discharge from gaol, 
B.’s stepmother left a little child asleep upstairs, 
while she proceeded with her household duties, 
not knowing that B. was in the house. In a short 
time she was informed by one of the other chil- 
dren that the baby was crying, and on going to 
the room where she had left the sleeping baby she 











discovered that it had disappeared. B. had taken 
the little child to his own room, put it in his bed, 
and then piled a quantity of clothing, etc., on top 
of it. When rescued, the child was nearly suffo- 
cated, and was revived with difficulty. Immedi- 
ately after this attempt to suffocate his baby 
sister, B. abstracted a considerable sum of money 
from his father’s desk, and attempted to escape 
with it; he was recaptured, however, and the 
money taken from him. For this offense he was 
tried, found guilty, and 
sentenced to serve seven 
years in the peniten- 
tiary. While serving 
out this sentence he was 
transferred to the crimi- 
nal asylum connected 
with the prison, but on 
the expiration of his 
sentence he was 
charged. On being re- 
leased he crossed over 
to the United States and 
enlisted in a_ cavalry 
regiment. In conse- 
quence of the horse as- 
signed to him not being 
a good one he was 
obliged to fall behind on 
a march, and, taking 
advantage of this, a 
favorable opportunity 
offering, he drove this 
animal into a deep 
morass and_ belabored 
the poor beast until it 
was fast in the mire; there he left it to its fate, 
and it was found dead the next morning. B. now 
deserted, and after undergoing some hardships 
again returned home, where he was, as before, 
carefully watched. 

‘«‘ His next escapade was the result of an accident. 
B. and his father were at a neighbor’s one evening, 
and while paring apples the old man accidentally 
cut his hand so severely as to cause the blood to 
flow profusely. B. was observed to become rest- 
less, nervous, pale, and to have undergone a peculiar 
changein demeanor. ‘Taking advantage of the dis- 
traction produced by the accident, B. escaped from 
the house and proceeded to a neighboring farm- 
yard, where he cut the throat of a horse, killing it. 


dis- 
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“ Recognizing the gravity of his offense, he es- 
caped to the woods, where he remained in con- 
cealment until circumstances enabled him to 
commit another and still graver crime. Observ- 
ing a young girl approaching the wood, he waited 
until she came near to his hiding-place, when he 
rushed out, seized her, and committed a criminal 
assault on her; for this last crime he was con- 
demned to be hanged, but the sentence was com- 
muted to imprisonment for life. While serving 
sentence he was again 
transferred to the prison- 
asylum. After serving 
about ten years of his 
sentence he was par- 
doned ; why he was par- 
doned remains a mys- 
tery. On his way home 
from prison, and when 
within a short distance 
of his father’s house, he 
went into a_ pasture, 
caught a horse, tied it 
to a telegraph pole, ana 
mutilated it in a shock- 
ing manner, cutting a 
terrible gash in its neck, 
another in its abdomen, 
and a piece off the end 
of its tongue. For this 
act of atrocity he was 
tried, and though there 
was no doubt of his 
guilt, he was acquitted 
on the ground of insan- 
ity and, by warrant of 
the lieutenant-governor, transferred to Kingston 
Asylum. 
29th of September, 1879, 
careful supervision. 

“On the rgth of August, 1884, he made his 
escape while attending a patients’ picnic. He 
had only been absent from the asylum about 
an hour, and while almost in sight of pursu- 
ing attendants, overtook a young girl whom he 
attempted to outrage. Her cries, however, 
brought help, and his designs were frustrated. 
For this offense he was handed over to the civil 
authorities, tried, convicted, and sentenced to 
six months in gaol. He is now serving out this 
sentence, and on its expiration will, no doubt, 


and placed under 
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| 





be released — to commit, it is to be feared, more 
crimes. 

“ Dr. Clarke, the assistant medical officer at the 
Kingston Asylum, writes to me that the trial seems 
to have been conducted in a very remarkable man- 
ner, and that the question of the prisoner’s sanity 
or insanity was not gone into. ‘Poor B. was 
brought in “ guilty,” and the judge sentenced him 
to stx months’ hard labor in gaol, stating that he 
must de lenient under the circumstances. What 
the circumstances were, 
the asylum authorities 
have not yet discovered, 
but we may expect very 
interesting develop- 
ments at the end of six 
months. We should 
not blame a foreigner if 
he asked the question, 
“You have a Criminal 
Asylum —why do you 
punish criminals who are 
insane ?’’’ 

“His grave offenses 
have been enumerated 
in the preceding state- 
ment, but, besides these, 
B. was guilty of very 
many minor offenses, 
both while at home and 
while in the prison and 
asylum. While in the 
Criminal Asylum he at- 
tempted to castrate a 
poor imbecile inmate 
with an old shoe knife, 
which he had obtained in some unknown way. 


He was received at the asylum on the | Another helpless imbecile he punctured in the 


abdomen with a table fork until the omentum 
protruded ; not satisfied with this, he bit the 
poor fellow, who had not even sense enough to 
cry out, in many places over the abdomen and 
chest. 

“ He killed many small animals and birds, such 
as dogs, cats, doves, fowls, etc. He taught many 
innocent patients to masturbate, and introduced 
even more vicious habits. 

“ He is a great coward, and was never known 
to attack any person or thing that would be likely 
to offer resistance. 

“Young girls, children, 


helpless lunatics, 
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animals, and birds were selected for his opera- 
tions. 

“The very sight of blood, as we have seen, had 
a strange effect on this man, and worked a won- 
derful transformation. His countenance assumed 
a pallid hue, he became nervous and restless and, 
unless he was where he could be watched, he, so 
he stated, lost control of himself, and indulged in 
the proclivities for which he was notorious. 


Texas Ct. of App. 87; Coyle v. Com., 100 
2a. 573; Roberts v. State, 3 Ga. 310; Com. 
v. Rogers, 7 Metc. (Mass.) 500; 
v. Daly, 7 Med. Leg. Jour.; and above all, 
Parsons v. The State, per Somerville, J. 
(Ala.), (2.). 

Moral insanity, as recognized by the 
American courts, appears to mean disease 


People 


“If so situated that he could not indulge his | of the brain affecting the moral faculties, and 


evil propensities, he was 
a quiet and useful man, 
but he could never be 
trusted. He had a fair 
education, and enjoyed 
reading newspapers, let- 
ters, etc., sent to him. 
“It is very doubtful 
if he entertained much 
affection for anyone. 
He seemed to like his 
stepmother better than 
anyone else, but even 
she, who had been a 
to him since 
early boyhood, he, ac- 


mother 


cording to his own con- 
fession, planned to out- 
rage.” 

A summary of the 
American 
on the subject of this 


decisions 


preceding paper may 
be 


readers. 


of use to our 
The dicta of 
the English judges in 
Reg. v. Macnaghten were at first followed 
in some of the States, notably Pennsylvania, 
Massachusetts, Michigan, Alabama and Ohio. 
They were, however, soon repudiated in the 
following cases: State v. Pike, per Chief- 
Justice Doe, 49 N. H. 399, 50 N. H. 369; 
Kried 7. Com., 5 Bush (Ky.), 362; Smith 
v. Com., 1 Duv. (Ky.) 224; Oljarnette v. 
Com., 75 Va. 576; Cunningham v. State, 
56 Miss. 269; State v. Johnson, 40 Conn. 
136; State v. McWhorter, 46 Iowa, 88; 
People, 31 Ill. 385; Bradley v. 
Ind. 492; Harris v. State, 18 


Hopp 7. 
State, 3! 
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so impairing the vo- 
lition 
an 


as to prevent 
intelligent dis- 
crimination between 
right wrong. 
Compare Com. vz. 
Moster, 4 Pa. St. 266, 
per Gibson, C. J; 
Forman’s will, 54 Bar, 
274; Boswell v. Ala- 
bama State, 63 Ala. 
307; St. Louis, etc., 
Insurance Co. wv. 
Graus, 6 Bush, 268; 
Anderson v. State, 43 
Conn. 515. 


CRIMINAL 
LUNATICS 
We shall 
paper complete our 
account of the rela- 
tions of lunacy to the 
English criminal law 
by a sketch of the 
provision made in England for the custody 
of criminal lunatics, and of some of the 
most notorious specimens of this class. 

It should be observed at the outset that 
is used to in- 


and 


in this 


the term “criminal lunatic” 
clude classes of persons very different from 
one another. It is now defined in the Crimi- 
nal Lunatics Act, 1884, as including (1) any 
person for whose safe custody during Her 
Majesty’s pleasure, Her Majesty or the 
Admiralty is authorized to give order, and 
(2) any prisoner whom a secretary of state 
or the Admiralty has, in pursuance of any 
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Act of Parliament, directed to be removed to 
an asylum or other place for the reception 
of lunatics. 
the words “criminal lunatic” are applied 
to three classes of persons :— 

First, those who, put upon their trial on 
some criminal charge, are found guilty, but 
insane at the time of the offense; secondly, 
those who are found insane upon arraign- 
ment. These persons 
cannot, of course, be 
assumed to be crimi- 
nals, but as they are 
liable to be tried on 
recovering their sani- 
ty, their detention dif- 
fers in character from 
that of ordinary luna- 
tics. In connection 
with these may be 
mentioned persons 
apparently insane un- 
der remand and 
awaiting trial. Third- 
ly, convicts and other 
persons undergoing 
sentences who have 
become insane in 
prison. These are 
strictly criminals, but 
it is only while they 


In point of practice, however, 





are criminals, i.e. dur- 
ing the currency of 
their 
they are criminal lunatics. There are, thus, 
two great categories of criminal lunatics in 


sentence, that 


England, 

(a) Queen’s pleasure 

and lunatics. 
(6) Secretary of state’s 4 
The term in question is often, however, 

inaccurately applied to other classes to 
which it is necessary to refer. 
instance, who were at one time criminal 
lunatics, but who have been absolutely dis- 
charged from the custody of the state, either 
because they are cured or on the completion 


Persons, for 


| 





DR. I, C. PRICHARD. 


| 


of their sentences have ceased to be crimi- 
nals, and, therefore, as we have already seen 
cannot any longer be called criminal lunatics. 
So, also, persons who have at some period of 
life been either convicted of crime, or in 
prison under a criminal charge, and who 
have left prison in a state of sanity, but who 
afterwards became insane, neither are, nor 
ever have been criminal lunatics. It will be 
seen, therefore, that 
the distinction be- 
tween persons who 
are, and those who 
are not criminal luna- 
tics, is that the former 
are in custody by vir- 
tue of the order of a 
court of law or of a 
secretary of state. 
It should be added 
that no criminal luna- 
tic can be discharged 
without a _ warrant 
signed by a secretary 
of state. 

Historical sketch of 
the law as to crimi- 
nal lunatics. Prior 
to the attempt made 
by Hadfield, in 1800, 
on the life of George 
III, the mode of pro- 
cedure in regard to 
the treatment of crim- 
inal lunatics was varying and uncertain. 
But when Hadfield was tried and found 
insane, and the question arose what was to 
be done with him, the law on the subject 
was found to be in so unsatisfactory a con- 
dition that no further time was lost in 
amending it. The trial of Hadfield took 
place on the 26th of June, 1800, and an 
Act “for the safe custody of insane persons 
charged with offenses” was passed on the 
28th of July in the same year. This is 
the oldest of the statutes, relating to crimi- 
nal lunatics, of which any part is still in 
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force. Under its first and second sections, 
persons acquitted on the ground of insanity, 
or found insane upon arraignment, may be 
ordered by the court to be kept in strict 
custody until the sovereign’s pleasure is 
known— hence the origin of the phrase, 
‘*Queen’s pleasure lunatics.” 
section contained a provision (which curi- 
ously enough has not yet been repealed or 
adjusted to modern 
conditions) that in- 
sane by 
whom the sovereign’s 
life endangered 
may be kept in safe 
custody by order of 
the privy council or 
secretary of state, 
pending further in- 
quiry; and the 
tention of such per- 
in confinement 
rests with the lord 
chancellor, lord keep- 
er, or lords commis- 
sioners for the custo- 
dy of the great seal. 
We shall find later on, 
however, that the leg- 
islature has discov- 
ered a more effective 
mode of treating per- 


persons 


is 


de- 


sons 


sons who are seized 
with an itching desire 
to harass the sovereign than either prose- 


cution for high treason or detention under 


an order of the privy council. 

In 1807 a select committee on criminal 
and pauper lunatics recommended “that a 
building should be erected for the separate 
confinement of all persons detained under 
the above-mentioned Act for offenses com- 
mitted during a state of insanity; but the 
hour of Broadmoor was not yet. Nothing 
was done except, six years later, to attach to 
Bethlem Hospital wards for criminal luna- 
tics, at a cost of £25,144, upon the under- 


The fourth | 





DR. R. SWAYNE TAYLOR, 


| 





standing that the government would defray 
the annual charge of maintaining such luna- 
tics as might be kept there, but that their 
control and management should be under 
the superintendence of the governors of 
Bethlem, and that they should be attended 
to by the medical and other officers of that 


establishment. This constituted, however, a 
beginning. A few years later it was found 
necessary to double 
the accommodations 


at Bethlem Hospital. 
Afterwards, still fur- 
ther provision 
required and, accord- 
ingly, in 1849 an ar- 
rangement was enter- 
ed into between the 
secretary of state and 
the proprietors of 
Fisherton House,near 
Salisbury, for the 
erection of detached 
wards connection 
with that asylum, for 
the accommodation 
of those criminal 
lunatics who were in 
excess of the number 
for whom 
existed at Bethlem. 
In the meantime a 
select committee, ap- 
pointed by the House 
of Lords in 1835, strongly recommended 
that whose trials have been 
postponed, or who, having been tried, 
have been acquitted on the ground of insan- 
ity, shall not be confined in the prisons or 
The wards provided 


was 


in 


provision 


** persons 


houses of correction.” 
in 1849 at Fisherton House, as well as those 
previously provided at Bethlem, having be- 
come filled and further accommodations be- 
ing still required, instructions were given by 
the secretary of state, in 1856, for the erection 
of the Broadmoor Asylum. In 1860, an Act 
of Parliament known as the Broadmoor Act 
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was passed to make better provision for the 

care and custody of criminal lunatics and | A verdict in these terms was accordingly en- 
the regulation of criminal lunatic asylums. | joined. The result is entirely the same after 
By the Ist section, Her Majesty is en- | the verdict has been given as it used to be. 
abled by warrant to appoint any asylum or | In 1884, a partial consolidation of the crim- 
place in England that may be deemed suit- | 
| remains to be done in this field of effort. 


able to be an asylum for criminal lunatics ; 


| 


and, under sections 4 and 5, the secretary of | 


state is empowered to appoint a council of | /unatics. 


supervision, as well 
as Officers, attendants 
and servants, for any 
asylum provided un- 
der this Act, and to 
make rules for its 
government. As yet, 
Broadmoor Asylum, 
which was opened in 
1863, is the only place 
so appointed. 

In February, 1875, 
on the recommenda- 
tion of the then sec- 
retary of state, the 
treasury sanctioned 
the establishment of 
a lunatic wing at 
Woking convict 
prison, at a cost not 
to exceed £7,000, in 
order that insane con- 
victs might thereafter 








ting the act, but insane at the time charged. 


inal lunacy law was effected. But much still 


Modern procedure in regard to criminal 
Five classes of cases arise. 1. A 
person charged with 
a crime may not be 
arraigned at all. He 
may have manifestly 
shown himself to be 
insane while in prison. 
In this case, he may 
be removed direct to 
acriminal lunatic asy- 
lum by an order of 
the home secretary. 
Under section 16 of 
the Criminal Lunatics 
Act, 1884, an instance 
of the exercise of this 
power recently oc- 
curredin London. A 
man Matthews was 
charged with a mur- 
der at Bethnal Green. 
When his case was 
called on at the police 
court, it was stated 








be sent to it instead 
of to Broadmoor. 
This plan was carried into execution, but 
the lunatic wing was not appointed under 
the Broadmoor Act “ an asylum for criminal 
lunatics.” In 1883 a change was made in 
the law as to the trial of lunatics. There- 
tofore, persons who were proved to have 
been insane at the time of committing offen- 
ses imputed to them were found “ not guilty 
on the ground of insanity.” It was thought 
that persons who were only partly mad at 
the time they formed a resolution to commit 
a crime, would be more deterred from so do- 
ing ifthe verdict was one of guilty of commit- 


DR. ORANGE. 





that he had already 
been removed to an 
asylum by order of the secretary of state. 
The magistrate was in some doubt as to how 
to mark the charge sheet. The prosecution 
had to be dismissed; but the prisoner could 
not be said to have been “ discharged,” as he 
was liable to be reindicted on recovering his 
sanity. Ultimately the magistrate created a 
precedent. He marked the charge sheet, 
“Removed to a lunatic asylum by secretary 
of state’s order.” There is a good deal of 
prejudice, however, against this procedure 
in legal circles, as it deprives a prisoner of 
the benefit of the verdict of a jury as to his 
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sanity, to which if he had not been a prisoner 
he would have been entitled under the 
Lunacy Act, 1890. 2. A prisoner on being 
arraigned may not plead, and yet neither the 
prosecution nor the defense may suggest 
that he is insane, or his insanity may be 
practically admitted by the prosecution. In 
these unopfesedcases a few medical wit- 
nesses are examined sometimes by the de- 
fense at the instance of the judge, some- 
times by the prosecution; a verdict is 
returned in accordance with the evidence, 
and an order for the prisoner’s detention 
during the Queen’s pleasure is made by the 
court, and counsel for the defense may sub- 
mit that a prisoner is unfit to plead, while 
counsel for the prosecution may maintain 
the contrary. Here the onus probandi of 
course rests on the defense. 3. 
empaneled to determine the issue find that 
the prisoner is sane upon arraignment, the 
defense may still raise the plea that he was 
insane at the time of committing the offense 
with which he is charged. 4. The defense 
of the prosecution may insist that the ac- 
cused is unfit to plead, while the latter main- 
tains the contrary. The case of Bellingham, 
who was tried for the murder of Mr. Perceval 
in 1812, and who thanked the attorney gen- 
eral of the day for making light of the plea 
of insanity, which his counsel had set up on 
his behalf, is a /ocus classicus in this con- 
nection. In Reg. v. Pearce (1840, 9 Car. 
and Payne, 667) it was decided that counsel 
defending a prisoner may set up on his be- 
half the defense of insanity although his 
client objects to it. Here Mr. Justice 
Bosanquet allowed the prisoner to suggest 
questions to be put by his lordship to the 
witnesses for the prosecution to negative the 
supposition that he was insane, and. also 
allowed additional witnesses to be called on 
his behalf for the same purpose. 5. The 
accused may be mute upon arraignment. 
empaneled to inquire 


Here a jury is 


‘‘whether the prisoner stands mute out of 
malice or by the act of God.” 


If the ver- 


If the jury’ 





dict is ‘‘mute out of malice,” a plea of not 
guilty is entered, and the trial proceeds in 
the usual way ; if it is “‘ mute by act of God” 
an order is made for his detention. 

Even after a prisoner is sentenced, an in- 
quiry is frequently instituted as to the state 
of his mind by order of the Home Office, 
and if the experts are in doubt as to his 
sanity, he is treated as a criminal lunatic. 
Laurie, the arson murderer, escaped the scaf- 
fold owing to a post-trial inquiry of this sort. 

We have referred above to the section in 
the Act of 1800 which was designed to 
secure the person of the sovereign from 
attack. It failed of its purpose, at least in- 
sofar as the present reign is concerned. 
Shortly after Queen Victoria’s accession to 
the throne, quite a mania seized a certain 
class of the weak-minded public. Edward 
Oxford set the example in 1840. He was 
clearly insane and was acquitted on that 
ground. Other offenders of stronger senses 
but equal vanity followed suit. Then the 
legislature intervened enabled the 
judges to annex a sound whipping to the 
ordinary punishment in such cases. This 
amendment of the law effectually stamped 
out the desire for notoriety which led boys 
and youths to present loaded and unloaded 
firearms at Her Majesty or threaten to strike 
her with sticks, as she drove out and in 
among her people. Life at Broadmoor was 
sketched in some detail in a previous num- 
ber of THE GREEN BAG (Vol. V, page 165), 
and we need not here repeat what was there 
said as to the régime of this great asylum, 
or the violence which its three leading 
physicians, Dr. Meyer, Dr. William Orange 
and Dr. Daniel Nicolson, have suffered at 
the hands of its inmates. It may be interest- 
ing, however, to give a few notes as to some 
of the patients. 

Daniel Macnaghten was for ten years 
after his trial under the care of Sir Charles 
Hood. But as Broadmoor was not then in 
existence, it may suffice to state that his 
mind gradually decayed from the ordinary 


and 
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course of brain disease. The verdict of 
acquittal in his case was therefore justified 
by the event. The case of Christiana 
Edmunds was one of great interest. This 
woman, who moved in a respectable sphere 
of society, was charged at the central crimi- 
nal court in January, 1872, with the murder 
of a boy at Brighton. The deceased ate 
some sweets purchased in a confectioner’s 
shop and died in a short time with the 
symptoms of poisoning by strychnine. 
Strychnine was found in his stomach. The 
prisoner had procured sweets from this shop 
by the agency of little boys, had deliberately 
poisoned them with strychnine, and had then 
returned them to the shop. She had herself 
on various occasions left poisoned sweets 
aboutinshops. She had previously attempted 
to poison the wife of a medical man, and she 
imputed the poisonings to the carelessness of 
the confectioner. Dr. Taylor gives the follow- 
ing account of and verdict upon this case: 


“The confectioner was able to show that his 
sweets as purchased were wholesome, and by a 
chain of circumstances the crime of poisoning 
them was clearly fixed upon the prisoner. She 
had shown much cunning in her proceedings. 
She had procured strychnine on four different 
occasions under false pretenses, had borrowed the 
poison book of a druggist and torn out the leaves 
to conceal the fact that she had purchased the 
poison. The defense was insanity, but there was 
no proof of intellectual insanity about her. She 
had shown all the skill of an accomplished crimi- 
nal in carrying out her plan of general poisoning, 
and in using the most artful means to conceal it, 
and to throw the imputation upon the confec- 
tioner. Impulse could hardly be pleaded, for her 
criminal acts were extended over weeks and 
months. Edmunds was convicted. She then, with 
a view of averting or delaying punishment, put in 
a plea in bar of execution, but the capital sentence 
was afterwards remitted, and the prisoner was sent 
to Broadmoor Asylum on the statement that she 
was of unsound mind. It appears that her father 
had died in a lunatic asylum when of middle age, 
having suffered for years before his death from 
homicidal and suicidal mania. Her brother died 
at Earlswood Asylum an epileptic idiot; her 
grandfather was a subject of cerebral disease ; her 
sister suffered from hysteria ; other relations were 
afflicted with nervous diseases of some kind ; and 





she herself appears to have exhibited, some eigh- 
teen years before, symptoms of hysteria and 
hysterical paralysis. This proved hereditary 
tendency to insanity in her family, and was the 
main cause of the commutation of the capital 
sentence. If we except the nature of the crime, 
showing, as it did, an utter recklessness for human 
life, there was nothing to indicate unsoundness of 
mind, either in a medical or legal sense, in this 
woman.” 


On our last visit to Broadmoor Asylum — 
on December 17, 1893 —we found her en- 
gaged in fashioning out of wool the text, 
“Peace on earth and good-will to men,” 
for the decoration of the chapel hall for the 
Christmas services. 

Another curious case was that of Reg. v. 
McKane. The prisoner was tried at Salis- 
bury summer assizes for the murder of 
Mr. Lutwidge, a commissioner in lunacy. 
McKane had been confined in Fisherton 
House for many years and was anxious 
to be removed to Broadmoor. He had 
threatened to do something which would 
bring about his removal but was not treated 
as a dangerous lunatic. As Mr. Lutwidge 
was going round the asylum for purposes 
of inspection, McKane rushed at him and 
struck him violently on the temple with a 
nail wrapped in a cloth. It penetrated to 
the brain of Mr. Lutwidge and he died in a 
week. The prisoner was, of course, acquitted 
on the ground of insanity. 

A recent case which excited great interest 
in London was that of the Queen v. Reginald 
Sanderson. The prisoner was the son of an 
Irish magistrate. His intellect was known to 
be weak, but he was never considered danger- 
ous. Unfortunately, however, his disordered 
imagination was inflamed by reading the story 
of the South End murder and he stabbed a 
woman near Hyde Park. He escaped to Ire- 
land but could not forbear from talking about 
the murder and was soon arrested. Of course 
he was found “guilty, but insane.” When he 
was brought up before the magistrate he sud- 
denly bolted out of the dock and endeavored 


to get away. There was no real doubt, how- 


ever, as to his irresponsibility. 
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A TRAGEDY AND TRIAL OF NO MAN’S LAND. 


By H. B. KEL Ly. 


NE of the most important trials in the 

history of Federal courts, involving life 
and entailing expense upon governmént, 
occurred in the month of July, 1890, in the 
United States district court at Paris, for the 
eastern district of Texas, the culmination of 
a four years’ strife between the towns of 
Hugoton and Woodsdale in Stevens, a 
southwestern county of Kansas. The 
boundary lines of the county had been 
established during the special session of 
the legislature in the winter of 1886, the 
site of Hugoton having been selected and 
settlement commenced in June of the 
previous year, that of Woodsdale follow- 
ing a year later. 

This was at the beginning of ‘the boom 
period” in the “short grass” counties of 
western Kansas, during which thousands of 
people in comfortable circumstances, allured 
by the delusion of the disappearance of 
western arid regions, occupied the lands, 
and driving therefrom the herds of grazing 
cattle, vainly sought to convert the plains 
into fields of grain and homes of comfort. 

In June of that year C. E. Cook resigned 
the postmastership of McPherson, to which 





he had been appointed by President Cleve- | 


land and, removing to Hugoton, became 
manager for the town company and the 
recognized leader of the townspeople. 


In | 


the spring of the same year, Sam Wood, | 
| the Hugoton people winning in the contest. 


who had been closely identified with the 
history and politics of Kansas from the date 


of his entrance into the Territory in 1854, | 


located the town of Woodsdale, selecting a 
site for his town six miles north and two to 
the east of Hugoton. Between the towns a 
range of sand hills crosses the county from 
east to west, creating a natural division 
between the sections, this division tending 


| 
| 
| 


to the creation of adverse local interests and 
the stimulation of strong partisan feeling, 
among the settlers, for their respective 
towns. 

By early summer the population of the 
county was sufficient to entitle it to political 
organization under the laws of the State, the 
initiatory looking to such organization hav- 
ing been taken by Hugoton in making 
enumeration, securing the appointment of 
the requisite temporary officials and the 
designation of that town as temporary 
county seat. The town of Woodsdale was 
not ready for these important preliminary 
movements, and Wood, its founder, at once 
assumed an attitude of hostility thereto, 
threatening delay by a move to enjoin or- 
ganization with numerous other technicalities 
with which he had grown familiar in previous 
contests of a similar character. 

When the census was taken and the report 
completed for presentation to the governor, 
Wood, on his way with the purpose of ask- 
ing the intervention of the courts, was over- 
taken by a party from Hugoton, kidnapped 
and carried into a remote section of Texas, 
where he was detained some three weeks, 
during which time the work of organization 
went forward. 

The temporary organization, having been 
secured, was followed by an election for 
permanent county officers and county seat, 


This, however, did not settle the strife, but 
tended rather to increase the intensity of the 
conflict as elections in aid of railroad con- 
struction and other matters came up. The 


rivalry between the towns engendered per- 
sonal hostility between the residents thereof, 
this condition offering special inducement to 
the typical cowboy, ‘‘dead shot” tough, 
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who in due time came and was installed 
as town marshal, Sam Robinson for Hugo- 
ton and Ed Short for Woodsdale, each 
becoming to the other the embodiment of 
the hostility of their respective towns. 

In July, 1888, C. E. Cook, Orin Cook, 
A.M. Donald, and Robinson, with the wives 
and children of three of the party, left 
Hugoton in wagons, with the necessary 
tents and equipage for an outing, fishing 
and plumming in the Strip. 

The “Strip,” or “No Man’s Land,” is 
thirty-three miles in width from north to 
south, by two hundred and ten miles from 
east to west, is bounded on the east by the 
Cherokee Strip, on the south by the north- 
ern projection of Texas, known as the “ Pan 
Handle,” on the west by the Territory of 
New Mexico, and on the north by Kansas 
and Colorado. This tract of land, left out 
in the formation of surrounding States and 
Territories, was never provided with courts, 
nor was it attached for judicial purposes to 
any adjoining State or Territory until 1890, 
when, as Beaver County, it became a part of 
Oklahoma. Prior to 1850 it was a part of 
Texas, that State having extended north to 
the Arkansas River and west to the Rio 
Grande. 

In that year Congress purchased from 
Texas all that portion of the State lying 
north of thirty-six degrees and thirty min- 
utes north latitude, the present northern 
boundary of the Texas Pan Handle, and 
then the Missouri Compromise line, purchas- 
ing also the territory west of the one hun- 
dred and third meridian west longitude, 
the present eastern boundary line of New 
Mexico. The line between the Cherokee 
Strip and ‘“*No Man’s Land” having been 
established years before, the fixing of the 
northern line of the Texas Pan Handle and 
the eastern line of New Mexico in 1850, 
left ‘‘No Man’s Land” a jog one-half degree 
south, on the south side of the public 
domain that lay to the west of the Missouri 
River. In the establishment of Kansas and 








Nebraska as Territories in 1854 the south line 
of Kansas, from east to west, having been 
established conforming to the thirty-seventh 
degree north latitude, created the north 
boundary line of “No Man’s Land.” 

Upon learning the destination of the 
Cook-Robinson party for an outing in the 
Strip, Short, with two or three men, went in 
pursuit, coming upon the Hugoton people 
in camp upon the Beaver, a stream in the 
Strip. At a distance of a couple of hundred 
yards the Short party halted, made demand 
upon the Cook party for the surrender of 
Robinson, and upon their demand being 
refused opened fire with Winchesters. To 
save the women and children from danger, 
Robinson mounted a fleet horse he had with 
him and made off at full speed in the oppo- 
site direction from the attacking party, pur- 
sued by Short and his followers. 

This proved the immediate beginning of 
the bloodiest conflict in the history of Kan- 
sas, growing out of county organization! 
The Cooks, Donald, and the women 
turned to Hugoton, where a squad of eight 
or ten men was organized and went to the 
rescue of Robinson. A like party of res- 
cuers from Woodsdale having been sent to 
Short’s assistance, the rival towns had 
sent out armed squads until twenty-five to 
thirty men from each were in the Strip in 
quest of friends. Among others, Sheriff 
Cross of Woodsdale, with a party of four 
men, at the close of a day’s ride, on Sat- 
urday, July 25th, at about nine o'clock in 
the evening, dismounted for the night, at 
the camp of some haymakers, ten miles in 
the Strip. There were no settlements in the 
Strip save an occasional ranchman’s cabin. 

On the same day, at four o’clock in the 
afternoon, the last rescuing party left Hugo- 
ton for the Strip. Of this party, numbering 
twelve men, six were in buggies and six 
were on horseback. At six o’clock the 
party halted for supper, and while prepar- 
ing their meal were joined by Sam Robin- 
son, who, after a three days’ chase, had 


re 





496 





The Green Bag. 





eluded his pursuers and was returning to 
Hugoton along an old cattle trail. On 
reaching the supper station of the rescuers 
one of the party was sent back to Hugoton 
to carry the news of Robinson’s safety to 
his wife, and Robinson, joining the rescuing 
party, turned southward to the Strip, the 
destination for the night having been the 
haystacks distant about eighteen miles from 
the supper camp. . 

horseback men, headed by Rob- 
inson, took the lead, followed by the buggies, 
containing C. E. Cook, Orin Cook, Cyrus 
Freese, Jack Lawrence, J. B. Chamberlain 
and John Jackson. 

The hay camp was reached between 10 
10.30 o'clock. 
was shedding its rays unobstructed by tree or 
hill upon that wild, unsettled strip of land, 


The six 


and The moon, fairly up, 


over which courts for years had exercised 
no jurisdiction, wherein every man was a 
law unto himself, and where the prowess 
belonged to him alone who could maintain it. 

When the reached the 
hay camp, the buggy party, perhaps two 


horseback men 
hundred yards in the rear, heard quick and 
rapid firing and hurried forward to find that 
a battle had occurred in which Sheriff Cross 
of 
another, a young man Tonney, supposed 


and three his men were killed, and 


On reaching the 
had 


to be fatally wounded. 


stacks Cross and his men unsaddled 
and were lying down, and here, in the trial 
of the case, conflicting testimony between 
the two haymakers arose as to which party 
fired first, testifying that the Cross 
party had opened fire, the other that the 
Hugoton party was first to fire. The young 
man Tonney recovered, and at the trial tes- 
tified that the shooting was all done by the 


The witness having like- 


one 


Hugoton party. 


| judge declining to act in the matter. 


wise testified to the presence of a number of | 


Hugoton men in the party that night, who 
proved that they were not within twenty- 
five miles of the stacks at the time of the 


tragedy. 
Immediately following this tragedy every 


man in and about Hugoton and Woodsdale 
armed themselves with Winchesters and re- 
Guards stationed around 
each town, travel was prevented, and people 
were not permitted to pass about the coun- 
try, the two towns presenting the appearance 
of military camps. Excitement ran high, 
and the governor ordered three companies 
of militia to the county, where they re- 
mained until quiet was in a measure re- 


volvers. were 


stored. 

No arrests were made until November, 
when the United States district attorney 
for Kansas, upon the theory of jurisdiction 
by the Kansas court, together with the 
theory that a conspiracy had been formed 
in Kansas for the commission of crime in 
another place, caused the arrest of perhaps 
a score of the leading citizens of Hugoton. 
The parties were taken to Topeka and ar- 
raigned before Judge Foster of the district 
court of Kansas, but were discharged upon 
the ground of no jurisdiction, by the Kansas 
court, in the Strip. 

Wood, like an avenging Nemesis, went 
next to the Texas courts, first to the court 
for the northern district of that State, the 
He 
then appealed to the United States district 
court at Paris for the eastern district of the 
State. This was a new court over which 
Judge Bryant, a recent appointee, presided ; 
this judge directing the grand jury to in- 
vestigate the case. Indictments were lodged 
against a dozen men, the arrest of all of 
whom soon followed, the men arrested ap- 
pealing to Judge Brewer of the United States 
circuit court at Leavenworth for discharge 
upon writ of habeas corpus, the grounds 
upon which the discharge was asked having 
been want of jurisdiction by the Paris 
court. 

The petition for release was refused, and 
the prisoners, twelve in number, were put 
upon trial in the July term of the Paris 
court. After the first arrest and discharge 
by Judge Foster, the six men, who were on 
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horseback the night of the killing, disap- 
peared, and hence were never arraigned 
in the Texas court. Sam Robinson, hav- 
ing gone to Colorado, was shortly arrested 
charged with robbing the mail, and is now 
serving a twenty-one years’ sentence in the 
Colorado penitentiary. Another one of the 
horsemen employed counsel to look up some 
country with which this had no extradition 
treaty for murder and, finding Belgium the 
only one with which no such treaty existed, 
went there, where he has since remained. 
Nothing has ever been heard of the other 
four horsemen of the Cook party. 

Wood and his witness Tonney went to 
Paris where they spent the time between the 
indictment and trial of the Hugoton people 
in July cultivating the friendship of the peo- 
ple and creating prejudice against the ac- 
cused. The man Tonney became a teacher 
in one of the Sunday-schools, and Wood, se- 
curing the appointment of deputy marshal, 
subpoenaed the Kansas witnesses for the pros- 
ecution. In the preparation and trial of the 
case Wood was the real prosecutor, the dis- 
trict attorney having been a mere figure- 
head. Wood had freedom to subpoena 
whomsoever he saw fit, his list of witnesses 
running something like three hundred, many 
of whom had no knowledge of the matter or 
men. .A coach load of this class reached 
Paris at six o’clock one evening, registered 
the following morning, were then excused 
by the prosecuting attorney, received their 
certificates of attendance, averaging perhaps 
a hundred dollars each, and started home 
the same day. 

Wood engaged in the business of pur- 
chasing certificates where he could, at a dis- 
count, which, with his pay for services as 
deputy marshal, netted him a handsome 
sum, his profits resulting from the trial hav- 
ing been variously estimated at from ten to 
fifteen thousand dollars. 

Of the twelve men put upon trial for their 
lives, six proved an alibi, and six — C. E. 
Cook, Orin Cook, Cyrus Freese, Jack Law- 





rence, J. B. Chamberlain, and John Jackson, 
— were pronounced guilty and sentenced to 
hang December 19, 1890. 

The judge conducted the case and gave 
instructions to the jury, not upon the theory 
of killing by any of the convicted, but upon 
the theory of a conspiracy to kill, overlook- 
ing the impossibility that the Hugoton party 
should have known or even suspected the 
presence at the haystacks of any Woods- 
dale party. The defendants were not tried 
to ascertain their guilt or innocence, but 
were tried to be convicted. The court, re- 
cently established, had proven expensive in 
comparison with punishment meted out to 
criminals, the member of Congress for the 
district having written that less arrests, more 
convictions and less expense must result, or 
the court would be abolished; hence the 
town became the backer of the prosecution, 
with Wood manager-in-chief of the case. 

When the verdict and sentence of death 
was pronounced, C. E. Cook, the leader, 
made a brave and stirring speech which had 
the effect of arousing widespread sympathy 
for the convicted men. Following which, 
measures were adopted to reverse public 
sentiment which from the first had been 
against the men. 

Four of them had served in the Union 
Army. C. E. Cook was a member of the 
Traveling Men’s Association of Kansas, 
and all were members of the Knights of 
Pythias or Knights of Honor. These sev- 
eral organizations were appealed to and 
made liberal contributions of money. The 
people of Nashua, New Hampshire, the boy- 
hood home of the Cooks, raised twenty-two 
hundred dollars, and Judge Freese of Ohio, 
brother of the condemned Freese, raised a 
goodly sum, the donations reaching alto- 
gether about five thousand dollars. 

The case was taken on writ of error to 
the Supreme Court, George R. Peck and 
W. H. Rossington, assisted by J. F. Dillon 
and Judge Freese, volunteering their services 
free, Peck and Rossington having been led 
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to do so through the influence of Cook’s 
speech, upon receiving sentence of death. 
Attorney-Gen. Miller, who appeared for the 
government, acknowledged gross error in 
the rulings of the lower court, and hence the 
case was remanded back for rehearing. A 
strong plea was made against jurisdiction, 
the court’s decision having been what might 
be termed “ judicial legislation.” 

After reversal of the case, Judge Horton 
of Washington, special agent of the Depart- 
ment of Justice, was sent to Paris and to 
Stevens County to make full investigation of 
the killing and the trial, and upon the re- 
port of this official the United States dis- 
trict attorney who prosecuted the case was 
wired peremptory dismissal. Judge Bryant 
was also severely reprimanded and barely 
escaped dismissal, while the men were re- 
leased upon their former bonds. 

But the case still pending, a petition for 
unconditional pardon, signed by thirty-eight 
of the forty members of the Kansas State 
Senate, and by every one of the State offi- 
cers, was presented to the President. The 
case from start to finish having cost the gov- 
ernment one hundred and fifty thousand dol- 





lars, four men having been killed and six 
sentenced to death, the President was loth 
to act and referred the matter to the attor- 
ney general, who, after hearing the case, re- 
ferred it to his first assistant, that officer 
also having declined to act in the matter. 
The case, however, was not pressed to trial, 
but was allowed to pass at each term of 
court for four years without the presence in 
court of any of the defendants. During this 
time, among the Woodsdale parties to the 
prosecution, Wood was killed by a man 
named Brennan, Short, the Woodsdale mar- 
shal, was killed in the Territory, Wood’s 
partner committed suicide, while three 
others of less note either died or met violent 
deaths, and at the fall term of court, 1895, 
the case against the six men was stricken 
from the docket, thus ending one of the 
most important and expensive criminal cases 
ever tried in the Federal courts. 

The town of Woodsdale has vanished, 
one house only remaining, while Hugoton 
has dwindled to a population of not more 
than fifty, the two being typical of the de- 
cadence of boom towns in the short grass 
regions of western Kansas. 





HOW THE CITY OF LONDON MAINTAINED ITS CHARTER. 


By JoHN DE Morcan. 


HE discussion of the proposed new char- 

ter for the Greater New York has caused 
many to be interested in the charters of other 
and more ancient cities. 

Perhaps the City of London has the most 
ancient charter in the world. Other cities ex- 
isted prior to London, but they underwent 
such changes that their present system of 
government bears no similitude to that of five 
hundred years ago, whereas London has 
practically the same rights, privileges and 
customs as it had from its foundation. 

The city proper is only a small territory, 
once surrounded by walls, pierced by four 





gates, which bore the names of Aldgate, on 
the east, Aldersgate on the north, Ludgate 
on the west, and Bridgegate over the river on 
the south. 

But the city grew, and the means of ingress 
and egress became too limited, so other 
gates were made, which bore the names of 
Bishopgate, Moorgate, Posterngate, Cripple- 
gate, Newgate and Dowgate. 

As the city spread itself beyond the walls, 
barriers were set up and bars erected on the 
roads marking the city boundaries. Of these 
only one remains known to the present gener- 
ation, that of Temple Bar, but even that exists 
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only in name, as it was removed some years 
ago, and only a pillar marks its ancient po- 
sition. The walls have disappeared, the gates 
are only kept in remembrance as the names 
of streets, and yet the City of London,a city 
within a city, guards its rights and privileges 
as tenaciously as it did five hundred years 
ago. 

It is impossible to give the date of the first 
charter, although Geoffrey of Monmouth as- 
serts that the city was founded by Brutus, 
nephew of AEneas, and called Trinovantum or 
New Troy, and that King Lud built the walls 
round it, called it Caer-Lud, or Lud’s Town, 
and granted it a charter. But that was so 
far in the misty past that we may well rele- 
gate the story to the realm of legendary 
ancient history,and look at its charter in the 
light of more modern times. 

A perusal of the history of its charter shows 
the great number of times the city has had to 
contend with monarchs for the maintenance 
of its rights. 

The citizens were ready at all times to for- 
feit property, money, and other valuables, so 
long as the rights, privileges and customs of 
the city were undisturbed. They showed a 
loyalty and patriotism which ennobles their 
memory. 

In the ninth year of Richard I, it cost the 
citizens 1,500 marks, a mark being equal to 
13s. 4d.; King John extracted 3,000 marks 
from them; Henry III, in the second year 
of his reign, threatened the city with an abro- 
gation of its charter unless the citizens paid 
him one-fifteenth part of the value of their 
movable goods. The citizens agreed to be 
mulcted, on condition that the King would 
guarantee not to interfere with them again. 
To this he readily consented, and the people 
paid the tribute. Alas for kingly honor! 
Henry, in the ninth year of his reign, revoked 
the liberties of the city, and when the Lord 
Mayor and aldermen knelt before him and 
asked that the charter should be restored, 
they were insulted, and told that he had other 
ideas. However, he restored the charter on 





the payment of another fifteenth of their prop- 
erty; in the thirty-sixth year of his reign he 
made the city give him 500 marks; three 
years after that he got 600 more marks; the 
next year he compelled the payment of 4,000 
marks; and in the fiftieth year he again levied 
on the city for the sum of 20,000 marks. 
These sums were not paid willingly, but as the 
king abrogated the charter each time, the 
citizens submitted in order to have their 
rights restored. 

When Edward I came to the throne he ob- 
tained 3,000 marks from the city, whilst Ed- 
ward II borrowed 41,400, a sum which it is 
needless to say is still owing. In 1392 
Richard II wanted the city to loan him 
#1,000, but the burghers refused, where- 
upon the King imprisoned the Lord Mayor 
and aldermen and took all their privileges 
from them, and the citizens were glad to get 
them back by paying the king £20,000, and 
giving a number of jewels for the queen’s 
crown. Henry VI had another way of making 
the city pay for its rights. He compelled the 
Lord Mayor, at each inauguration, to attend 
before him and prove the citizens’ rights to 
certain privileges, taking care to make the in- 
coming mayor pay a goodly sum before the 
proof would be admitted. 

Charles II seized the charter and made 
certain alterations in it, which the citizens had 
to accept, for there was a reaction politically, 
after the commonwealth, and for the first 
time in history the City of London bent the 
knee before the king’s power. The principal 
changes were in giving the king the right 
to approve of the selection made by the 
citizens for the various offices, and in giving 
the king power to remove any mayor who 
should be obnoxious to him. 

The Lord Mayor’s procession to Westmin- 
ster, on the ninth of November, is for the pur- 
pose of obtaining the monarch’s consent to 
his appointment to that high office. 

In the thirty-fifth year of his reign, Charles 
II made some serious inroads into the rights 
of the city, and used the power, which he 
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| 
had obtained, in an arbitrary manner. He 


placed its magistrates on the same footing as 
those of other boroughs, by appointing them 
himself, as he did elsewhere. This disfran- 
chised the aldermen from being justices of 
the peace, whilst some discretion was given 
the wardmotes in the election of aldermen. 
The city appealed to the court of King’s 
Bench to decide whether the king had the 
power to seize the corporate rights. This was 
just what Charles wished. The judges were 
all his appointees, and he held them in com- 
plete subjection. The court decided that the 
king had done right, and gave judgment 
“that the franchise should be seized into the 
king’s hands, but the entry thereof respited 
until the king’s pleasure was known in it.” 
The city was powerless, for it had been a 
consenting party to the change, and many 


were the murmurs heard in the coffee 
houses and taverns, as well as in the Council | 
Chamber. | 


When the first threat of an invasion of the 
Prince of Orange was heard in the city, the 
citizens rejoiced, and bonfires were lighted, 
church bells rung, and a general holiday pro- 
claimed. King James II became alarmed 
and hastened to appease the city by sending | 
back the abrogated charter and restoring to 
the city all the rights previously possessed. 

In the second year of William and Mary 





the city made terms with the new monarchs 


| by which the loyalty of the city was assured, 


and in return an act of Parliament was passed 
declaring that all that had been done by the 
King’s Bench in upholding the legality of the 
action of Charles II was illegal and arbitrary, 
and everything done in consequence was de- 
clared void. The victory of the city was 
a great one, and no monarch since has at- 
tempted to infringe the rights granted by 
the ancient charter. The citizens had fought 
nobly, not only for their own rights, but for 
the independence of the cities generally. 

When in recent years the Parliament called 
into existence a new government for the en- 
tire district called London, placing all local 
affairs in the hands of a County Council, the 
city was powerful enough to compel Parlia- 
ment to leave it out of the Council jurisdic- 
tion. And, more recently, when a Royal Com- 
mission was appointed to prepare a plan for 
the unification of London, with the city as its 
center, the Commission had to admit that 
only the entire force of Parliament and the 
crown could compel the city to submit to the 
recommendations made to the crown by the 
commissioners. 

While there is much that savors of a by- 
gone age in the government of the City of 
London, the world is deeply indebted to its 
sturdy citizens for the fight maintained 


through several centuries against the arbi- 
trary rule of a king. 
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CURRENT TOPICS. That blacksmith “goes on Sunday to the church,” 
THE BLASTED BLACKSMITH. Like him of whom the poet sang so sweetly, 
And thinks how law has left him in the lurch; 

And when the parson reads the Psalmist meetly : 
There stood beneath a spreading chestnut tree “A horse is a vain thing for safety,” he 

A smithy where the anvil clearly rang Nods his approval very vigorously. 
In daily practice of a lawful forgery, 

Like his of whom the gentle poet sang, 


Mitchell v. Prang (Michigan), 34 L. R. A. 182. 


And underneath that very humble roof MARRIAGE AND Divorce. — The Liberal Club of 
The smith shod horses for his own behoof. c 

Buffalo, N. Y., gave up an evening recently to the 

A neighbor, distant several hundred feet, discussion of the subject of divorce in America. The 

In digging up a trench encountered rocks, principal address was made by the Hon. R. Wayne 

And could not stir them from their ancient seat Parker of New Jersey, formerly a member of the 

Without occasioning some heavy shocks commission of that State for promoting uniformity 


Of sound of dynamite or of gunpowder, 


. . of legislation, and at present a member of Congress. 
Like blowing of a scolding wife, though louder. 


His address was scholarly, eloquent and instructive, 


The smith was holding in his aproned lap giving a rather optimistic view of the matter grounded 
A horse’s leg while duly shoeing him, on the high ideal of marriage generally held in this 
When one of these said shocks,. by dire mishap, country, and the fact that the marriage rate is higher 
Occasioned sudden spasms in the limb; here than anywhere else. These two propositions 
The beast smelt battle, cried ha, ha! and kicked may not be denied, but it is equally undeniable that 


That blacksmith prostrate on the flooring bricked. the divorce rate here is the highest in the world, and 


How long he lay or how much hurt I know not, is out of proportion to the increase of population. 


But he arose at length and brought an action; In the last thirty years there have been nearly half a 
All minor matters the report doth show not million of divorces. There are various causes for 
But only that the court said no infraction this: the increased independence of married women, 
Of law or neighborly duty was disclosed, — and a sort of general mania and discontent on the 
The blaster did all things on him imposed. subject ; but the chief cause, in our judgment, is the 


laxity of courts in respect to what constitutes “ cruelty,” 
the principal ground of divorce. Absurd and trivial 
pretexts are regarded by grave courts as quite suf- 


“Suppose the shoeing of a nervous lady, 
Who kicked the shoemaker in his abdomen, 
Or case of nurse who dropped a fragile baby 


On hearing that loud crash of direful omen; ficient to warrant the severing of the marriage bond, 
Who would contend that any blame be cast and even a single act of so-called cruelty — as for 
On the far-off igniter of the blast? example, a single accusation of unchastity made by 


“ And it is not pretended that a blaster 
Is bound to go around the neighborhood 
And search, in order to prevent disaster 


the husband against the wife, — has been repeatedly { 
adjudged sufficient by highly respectable courts to 
justify divorce. This seems to be an era of divorce — 


And manifest a disposition good, it is in the air, like a contagious or epidemic disease. 
And census take of residents who marry, Attempts toward reformation on this subject are like 
Lest their expectant ladies should miscarry. attempts at the reform of criminals —the prison is 


the wrong place for the latter, and the divorce court 
is the wrong place for the former. The effort in both 
cases should be toward formation rather than refor- 
mation. Good citizens can be constructed only in 


“The court no such allowance makes for nerves; 
We can’t be fidgeted with starts and fits 

Or deem such blasting any blame deserves 
Save when conducted carelessly it hits 





A horse with stick or stone on front or rear, the cradle and the tenement-house, and faithful and 
And doesn’t simply trespass on his ear.” contented husbands and wives can be reared only by 
sol 
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home education to the proper ideal of marriage. It 
is a singular fact that in respect to the most solemn 
and important relation of human life there is abso- 
lutely no home education, by way of suggestion, in- 
struction or warning. Young people are left to * fall 
in love” as they are to get the measles, or rather 
more so, for they are generally guarded from danger 
of the latter, so far as practicable. The father ad- 
vises his son about his education, and setting out in 
business, and his personal habits; the mother ad- 
vises her daughter about her gowns and her manners, 
her parties and her embroidery, but marriage is a 
matter that both father and mother “ fight shy of.” 
It is the last contingency which either parent seems 
to regard as probable. The result is that there is no 
business of which the boy or girl is so ignorant as this, 
the most exacting and inexorable in all their lives. 
They learn only by experience. The only warning 
which they get on the subject is when they form an 
engagement displeasing to their parents, and when 
opposition is generally too late; or when they are 
charged by the church at the altar, not to enter into 
this state rashly or unadvisedly, a warning that falls 
on heedless ears after “the cards are out” and the 
«¢ rehearsal” has been held. Mothers are highly 
blamable in this regard. They may be excused from 
teaching their daughters the mysteries of household 
duties, because they may never have occasion to prac- 
tice them; but it is absolutely unpardonable that a 
mother should allow her daughter to enter into mar- 
riage completely ignorant of its sexual duties and its 
physiological consequences. It is an injustice to her 
daughter, and to the man who marries her. Prudery 
seems to deprive wives of all conscience at this point. 

There is another point at which there seems to be 
need of grave consideration in regard to formation of 
marriage, and that is its relation to the State and to 
possible criminality. Should marriage be allowed 
between habitual and incorrigible criminals? Should 
marriage be allowed where either party is drunken, 
or epileptic, or predisposed to insanity by heredity, or 
afflicted with an incurable organic disease? Some of 
these questions form the subject of an interesting 
essay on ‘* The Marriage Contract,” by Dr. E. T. 
Rulison, in the May number of the «+ Buffalo Medical 
Journal.” Some extracts from this paper will be 
found instructive : 

“ It seems strange, when this great fundamental law of 
hereditary transmission has been understood for years, and 
has been applied to animals (as well as to the human race, 
when dollars and cents were concerned), yet it is ignored 
entirely when we see children begotten every year with 
pedigrees which would send our domestic animals to the 
abattoir. or place them under the ban of a health commis- 
sioner. Darwin says: 

‘*¢ Man scans with scrupulous care the character and 
pedigree of his horses, cattle and dogs before he matches 





them, but when he comes to his own marriage, he rarely or 
never takes any such care.’ ” 

“One of the greatest obstacles to our reaching a more 
ideal civilization is the fact that the low, diseased and 
vicious marry at an early age and beget many offspring, 
whilst the careful and virtuous marry later in life and have 
comparatively few children. Mr. Greg says: 

“¢The careless, squalid, unaspiring Irishman multiplies 
like rabbits; the frugal, foreseeing, self-respecting, ambi- 
tious Scot, stern in his morality, spiritual in his faith, saga- 
cious and disciplined in his intelligence, passes his best 
years in struggle and in celibacy, marries late and leaves 
few behind him. Given a land originally peopled by a 
thousand Saxons and a thousand Celts, and in a dozen gen- 
erations, five-sixths of the population would be Celts, but 
five-sixths of the property, of the power of the intellect, 
would belong to the one-sixth of the Saxons that re- 
mained. In the eternal struggle for existence, it would be 
the inferior and less favored race that had prevailed — and 
prevailed by virtue, not of its good qualities, but of its 
faults.’ ” 

“ Interesting, though startling, is the fact that the in- 
crease of crime during the decade ending 1890, over that 
ending 1880, is from 1 to 299 per cent, and is to be seen in 
nearly every State and Territory in the union. The num- 
ber of prisoners in the United States in 1890 was 82, 329, 
of which gor were insane. The number of inmates of 
juvenile reformatories the same year was 14,846. The 
number of inmates of benevolent institutions, public and 
private, June 1, 1890 (not including hospitals for the in- 
sane, schools for the deaf and blind, or asylums for the 
feeble-minded), was 112,263, of which 55,316 were males, 
and 56,947 were females. The number of paupers was 
73,045. The number of divorces in 1867 was 9,937; in 
1886, 25,535, or a total of 328,716 in twenty years, which 
shows a greater percentage of increase than the increase of 
population. The expenditures for the care of the insane in 
the State of New York amount to $4,000,000 annually, a 
sum larger than for any other department. 

“ The criminal expense of this country is enormous. Re- 
cent statistics show that there are 52 penitentiaries in this 
country and over 17,000 jails. The first cost of these 
buildings was $500,000,000. The annual expense of these 
institutions is $100,000,000, and during the last year, for 
which statistics have been prepared, 900,000 people were 
incarcerated. Erie County expended, during the last year, 
for the insane, $259,782.41; schools, $241,597.64. 

“These are a few statistics that go to show the prev- 
alence and rapid increase of unfavorable social conditions. 
To simply give the names of inebriety, tuberculosis, syphilis, 
idiocy and epilepsy, is sufficient to remind us of the fact 
that the burden we are carrying is almost overwhelming. 
Then the first duty of a state or nation is, or should be, to 
protect the lives of coming generations, as well as the lives 
and property of those now living. It should also be its 
duty to teach its people to know how to obtain and pre- 
serve health, and compel the healthy ones to protect their 
offspring, by marrying the strong and vigorous only.” 

“This may appear to be going a little too far, to deny 
the poor man the privilege of having a so-called home of 
his own, but I do not mean the poor man who has it in 
him to work and gradually improve his condition, but the 
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one who is the natural mendicant, the one who would feel 
decidedly uncomfortable if he had a nickel ahead. This 
class of people, who revel in poverty and beget a numerous 
progeny, should be controlled as thoroughly as the dis- 
eased and the criminals. Imbeciles, confirmed epileptics 
and drunkards, those who have been insane more than 
once, habitual criminals and paupers should all be denied 
the right of procreation. In preventing those not qualified 
to marry, it should be remembered that if it prove a hard- 
ship to a few who would undoubtedly have a strong desire 
to do so, the greatest good to the greatest number must 
always be considered. The child takes his life from his 
parents; it is his heritage, his estate; he cannot pass it 
over to someone else; he can only lay it down when the 
angel of death comes to bear it away. The responsibility 
of such a condition is to be exceeded by one only, and 
that of the one who brought it into being. While the 
consent of the parties is universally deemed necessary to 
make the contract of marriage legal, this seems to be the 
only safeguard one has to protect him from serious con- 
sequences, the law cannot redress or remedy. Of course, 
there are plenty of laws for all the incidents arising from 
the relationship. There are also laws sufficient to protect 
your life and property, but none to protect you from a fate 
that may be worse than the loss of either or both.” 

““If we are to be left perfectly free to follow out the 
impulse of passion, or the ambitious promptings to attain 
wealth or social position through the matrimonial gate, 
regardless of physical consequences, then I can see no 
relief for the great majority of our people, but perpetual 
ill-health and misery. Our schools, pulpits and periodicals 
might enlighten our boys and girls, but will they do it? 
And would it do any particular good if they did? I 
imagine the same physical misalliances would be formed 
as heretofore. Social misalliances are sometimes made, 
but the parties to them always know they are breaking the 
unwritten law of social ethics. It may seem hard to some 
not to be allowed to traverse the road the spirit of love 
and poetry direct; but when a social law is such a perfect 
barrier, why should not a carefully framed statute, calculated 
to bestow constantly increasing blessings, he made and 
executed ? ” 

“ As an embodiment of an idea, which can be changed 
as experience may dictate, I would suggest that the state 
(or, better, the nation) appoint a medical staff of three 
experts for every county in the state, to examine all boys 
and girls at the age of from twelve to fifteen, relative to 
their physical condition and family history, and a record 
be kept of all applicants. I would have three distinct 
classes. Class A— Those being physically and mentally 
sound, of good habits, and having no history of any heredi- 
tary disease (not mentioned in this paper as prohibitory 
to marriage), for at least three preceding generations. 
Class B — Same qualifications as in Class A, but family 
history to descend to grandparents only. Class C must 
necessarily be applied to all those not included in Classes 
A and B. Certificates for Classes A and B should be 
granted by the medical examiners. No one should be 
allowed to marry outside of the class to which he or she 
belongs, and those having certificates should be required, 
when about to marry, to make an affidavit that they are 
free from all communicable diseases and are temperate in 





their habits. This would tend to make Classes A and B 
constantly stronger and better, and a growing desire to be 
so. Class C, at first, would greatly predominate, but a few 
generations would suffice to make it the smallest. In those 
possessing hereditary taints, and deprived of the privilege 
of mating with the healthy, nature soon solves the problem 
by eliminating them.” 


These suggestions are not new, but they have not 
hitherto been received with any favor, nor with any 
tolerance outside the ranks of physicians, old maids, 
and bachelor statesmen. The moral argument is a 
strong one, —stronger than the social one put 
by Dr. Rulison, — what right have diseased human 
beings to beget children to suffer and be unhappy? 
It is hard on the State to tolerate this, but it is 
harder still on the innocent and helpless offspring. 
If it is urged that it would be tyrannical in the State 
to prohibit marriages on the score of this danger, the 
sufficient answer in morals would seem to be that it 
is wickedly selfish in such persons to marry. 

But, after all, the practical answer seems to be’ 
that the regulation proposed would do no good. It 
is futile to legislate against the sexual passion. (We 
are quite serious in saying that it would be much 
more merciful and practicable to prevent procreation 
between unhealthy or criminal parties by surgical 
methods than to deny marriages to them.) Persons 
forbidden to marry would nevertheless come together, 
and the world would be filled with unhappy and 
criminal classes to whose present misery the taint of 
illegitimacy would be added. In addition, it must 
be clear that, unless the proposed remedy should 
become national, it would be ineffective, for the pro- 
hibited classes could emigrate to some other State 
where there was no similar prohibition, and there 
contract valid marriages, just as is now done in the 
evasion of the prohibitory provision in divorce laws. 

It will require a very long period of education to 
bring society up to the high plane of Dr. Rulison’s 
scheme. His scheme is ideally right. All men 
ought to be virtuous, healthy and unselfish. It 
would not be difficult to prohibit marriage of con- 
firmed criminals, for the existence of the objectionable 
condition would be easily ascertainable of record ; 
but questions of insanity, drunkenness, disease, and 
danger of heredity could be pronounced upon only 
by a council or tribunal of physicians, which would 
be as little likely to agree as any imaginable body of 
men. Diagnosis and medical science are too uncer- 
tain and fallible to encourage the community to in- 
trust a few physicians with this arbitrary and tre- 
mendous power. It is bad enough at present when 
a man may be dragged from his home and imprisoned 
in an insane asylum, temporarily at least, upon a 
certificate of two doctors, and it will be a long day 
before these professional powers will be extended. 
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Men intrusted with such powers are quite apt to be- 
come impracticable purists and, as Mr. Comstock 
would deprive the world of a great deal of good litera- 
ture because he thinks it diseased and demoralizing, so 
these wise men would so grow so conservative — 
conceding that by chance they should agree in any 
particular case — that they would bring the country 
to a standstill in this class of production. Law is 
quite uncertain enough, but medicine is even more 
uncertain. 





NOTES OF CASES. 


Too Mucu SENTIMENTALITY.— It is not often 
that a new trial is awarded on account of excess of 
sentimentality on the part of the judge, but it was 
done in Last Chance Mining & M. Co. v. Ames, 23 
Colo. 167. This was an action by an employee 
against his employer for a personal injury by defective 
machinery. In respect to the amount of care requi- 
site on the part of the master, the court charged 
that it must be such as an ordinarily prudent man 
would exercise having regard for his own safety ‘* and 
the safety of those nearest and dearest to him.” 
The words quoted spoiled the verdict. Such men 
are extraordinarily prudent. 





PROXIMATE CAUSE. —A very singular case of the | 


application of the doctrine of proximate cause is Wood 
o. Pean. &. Co., 77 Pa. St. 96; 35 Lb. &. A. 
199, where it was held that failure to give warning of 
the approach of a fast train which strikes and kills a 
woman at a crossing near a depot, and hurls her 
body against a man standing on a station platform, is 
not the proximate cause of an injury to the latter, and 
does not make the company liable for such injury. 
The court relied much on Hoag v. Lake Shore, etc., 
R.Co., 85 Pa. St. 293; 27 Am. Rep. 653, where 
an oil train was thrown from the track by a recent 
landslide, and the tanks bursting, the oil was ignited, 
ran down into a neighboring creek, swollen by recent 
rains and, flowing down the creek, fired the plaintift’s 
buildings, three or four hundred feet distant ; and the 
damage was held too remote. In the present case 
the Court said : 


“ But does anyone believe the natural and probable con- 
sequence of standing fifty feet from a crossing, to the one 
side of a railroad, when a train is approaching, either with 
or without warning, is death or injury? Do not the most 
prudent, as well as the public generally, all over the land, 
do just this thing every day, without fear of danger? The 


crowded platforms and grounds of railroad stations, gener- 
ally located at crossings, alongside of approaching, depart- 
ing and swiftly passing trains, prove that the public, from 
experience and observation, do not, in that situation, fore- 
see any danger from trains. They are there because, in 
their judgment, although it is possible a train may strike an 
object, animate or inanimate, on the track, and hurl it 
against them, such a consequence is so highly improbable 
that it suggests no sense of danger. They feel as secure as 
if in their homes. To them it is no more probable 
than that a train at that point will jump the track and run 
over them. If such a consequence as here resulted was not 
natural, probable or foreseeable to anybody else, should de- 
fendant, under the rule laid down in Hoag v. Lake Shore 
& M. S. R. Co., be chargeable with the consequence? 
Clearly it was not the natural and probable consequence of 
its neglect to give warning, and therefore was not one 
which it was bound to foresee. The injury, at most, was 
remotely possible, as distinguished from the natural and 
probable consequences of the neglect to give warning.” 


«« PERSON.”— A man’s trousers, folded and placed 
under his pillow while he is asleep, are not a part of 
his ‘* person,” within the statute of larceny. People 
v. McElroy, California Supreme Court, April, 1897. 
But a man’s * pants” are a part of his ‘* person or 
property,” within a statute as to injuries by dogs. 
Schaller v. Conners, 57 Wis. 321. Probably not so 
of the dog’s pants. In the latter case the plaintiff 
sued for fifteen dollars, of which he alleged three dol- 
lars and a half was for the ‘‘ pants.” The defend- 
ant alleged tender of fifty cents, which was paid into 
court. The plaintiff recovered one dollar and a half 


} before a justice of the peace. This was affirmed in 


the circuit, and again in the Supreme Court. De- 
cidedly a case de minimis. The court agreed with 
counsel that no appeal ever should have been taken, 
but inasmuch as the appeals seemed to have been in 


| good faith, declined to award double costs by way of 


punishment. One is curious to know how tlre justice 
of the peace divided the damage between person and 
pants. There have been some amusing legal defini- 
tions of ‘‘ person.” An Indian, a judge, an infant 
and a woman have been adjudged to be persons ; but 


| not so of adogora colt. A dog is not personal goods 


(State v. Doe, 79 Ind. 9; 41 Am. Rep. 599). The 
birth of a child is not a ‘* personal transaction ” 
between him and his mother, so as to exclude her 
from testifying as to the time (Will v. Paige, 6 Alb. 
L. Journ. 126). And it has several times been ad- 
judged that improper conduct of a husband toward 
another woman is not a ‘* personal indignity ” toward 
the wife. 
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FACETIZ. 


‘‘T Have been told, Coke,” said Blackstone to 
the celebrated jurist, “ that you are of royal de- 
scent.” 

“Bosh!” said Coke. “7? Pooh! From what 
king, Judge?” 

“Old King Cole,” replied Blackstone. 

‘‘ PerHaps he isn’t all he might be, but he 
stood by me in my hour of trial, and —” 

“« What was he, an officer of the court?” 


THERE are some things of which it is just as 
well for the court to take “ judicial notice.” 

At a criminal trial a hotel proprietor, while 
giving evidence respecting a robbery that had 
taken place within his establishment, stated that 
the prisoner entered the bar and ordered a “ nip 
of whisky.” 

The judge, not considering it consistent with 
judicial dignity to affect to know what the modest 
measure alluded to was, asked : “‘ What is a nip?” 

The witness smiled and remarked: “ Eh, my 
lord, you once knew well what a ‘nip’ was, for 
many a one have you called for and drunk in my 
hotel when you was an advocate.” 

The bench did not further press for a definition 
of the term “ nip.” 


A BritisH lawyer recalls a good story about Sir 
Richard Bethell in connection with a case that in 
duration and magnitude has probably never been 
surpassed. Somebody proposed to defer a minor 
point till “ the day of judgment.” ‘Won't that 
be a very busy day?” said Sir Richard. 





“ Once I had as a client,” said a Chicago law- 
yer, ‘‘a farmer who brought suit against the city 





for something or other. After it had progressed 
for a long time he came in one day and we traced 
for him-the progress of the case, explaining 
among other things : 

“We filed a praecipe, and later on a declara- 
tion, subsequently a demurrer. ‘The demurrer 
being overruled, we filed a plea; the next time 
the case came up we got a judgment; then there 
was a motion for a new trial, but it was overruled, 
and judgment entered on the verdict ; and finally 
it went from the Appellate to the Supreme Court, 
which affirmed the judgment. 

““<Dear me, dear me, what a wonderful thing 
the law is,’ said my client. 

««< Well, the only thing now is to have a man- 
damus..’ 

“¢A man-dam-us,’ he repeated, with sudden 
impatience. ‘When will we get to the d— 
us?’ and I replied: 

“«¢ As soon as you get my bill.’ ”’ 





AN Irishman, charged before a magistrate with 
marrying six wives, was asked how he could be so 
hardened a villain. ‘ Plase, your Honor,” re- 
plied the prisoner, “I was only trying to get a 
good one.” 


Otp Judge Cloud of North Carolina was a 
rough diamond — not very much of a lawyer, but 
honest as the day, and with a fund of common 
sense. On the circuit it is customary for law- 
yers and leading citizens to ask the judge and 
lawyers to tea. At Salisbury there was a leading 
citizen who was noted as a “ manager,” who on 
one occasion had extended an invitation of this 
kind. A lawyer passing the hotel saw the Judge 
still sitting on the porch, and, in surprise, asked, 
“ Judge, are you not going to D—’s?” “ Well,” 
said the Judge, slowly, “ not unless somebody ex- 
plains the object of the meeting.” 

Lives of rich men oft remind us 
We can make our lives like theirs, 
And, departing, leave behind us 
Lawsuits to engage our heirs. 
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NOTES. 


“ Hon. J. N. DEAN of Xenia, Probate Judge of 
Greene County, in making out the papers, a short 
time since, for committing a man by the name of 
J. W. Murphy to the insane department of the 
county infirmary, absent-mindedly inserted his 
own name in the papers where that of the crazy 
man’s should have appeared, and the mistake was 
not discovered until Constable Matthews pre- 
sented Murphy at the Infirmary. The officer 
then came back to town and informed the Judge 
that he had proper papers for his commitment to 
a madhouse, and asked if he would go quietly or 
would have the handcuffs on. The Judge altered 
the papers and grimly remarked that he would 
beg to be excused just now.” 


THE little community of Burgsinn in the Bava- 
rian district of Lower Franconia will shortly be 
able to celebrate the not over-enviable tercen- 
tenary jubilee of a lawsuit. On the 2rst of 
June, 1596, this community brought suit at the 
Imperial Court, then sitting in Speyer, against the 
Barons von Thiingen, concerning a magnificent 
oak and beech forest of nearly eight thousand 
hectares in extent, which may to-day be es- 
timated worth about two million marks, and 
which both parties claim as their own. It speaks 
volumes for the indomitable grit of these peasants, 
who, despite their poverty through three long 
centuries, generation after generation, managed 
to put up among themselves enough money to 
carry on the suit, and who, in view of a recent 
decree, may ultimately consider themselves the 
beati possidentes. 


In commenting upon the recent decision of the 
Supreme Court of the United States against traffic 
agreements, “The American Law Review”’ takes 
occasion to make the following pointed remarks 
concerning the jurisdiction of courts and legis- 
latures : 

“‘ Constitutional law has so far run mad in the 
United States that it is a common thing to find, 
in judicial decisions declaring statutes unconsti- 
tutional, long harangues against the policy or 
propriety of the legislation which the judicial 
courts assume the power to set aside. Before 
a judge can refuse to enforce an act of the legis- 
lature on the ground that it contravenes the con- 





stitution, he ought to be able to put his finger 
upon some provision of the Constitution to which 
the act of the legislature is plainly and distinctly 
opposed. It is not for him to put forward his 
views as to the policy of such legislation. He is 
not elected or appointed to perform any such of- 
fice. Such views are uncalled for, and ought to 
be regarded as indecent and offensive. It is pre- 
cisely as though the legislature, in the preamble 
to a statute, should arraign a particular judicial 
decision. The legislature often repeals the rules 
of law laid down in particular decisions, but, so 
far as we have observed, no legislature has ever 
done so by referring specifically to any legal 
judgment. The legislature repeals the law made 
by the judges except where the law consists of 
interpretations of the Constitution, because, as 
the law-making power, the legislature is above 
the judges. In theory the judges are not law- 
makers, though in point of fact they make much 
more law than the legislatures make, and much of 
it equally as bad. This new habit which the 
judges are taking on, of discussing the policy of 
acts of legislation which are challenged before 
them, is simply an assumption of superiority over 
the legislature in matters which are purely legis- 
lative ; whereas their true position is exactly the 
reverse. In ordinary legislative matters they are 
inferior to the legislature. In other words, out- 
side of the province of declaring the state of the 
supposed preexisting common law, they have no 
legislative power at all, their mere function being 
to administer the laws. 

“The so-called ‘ general law’ is almost always 
held by the judges to be reasonable, because the 
judges themselves made it. To construe every 
statute which alters or repeals a rule of this rea- 
sonable judge-made law, so as to make it reason- 
able, would be to write it out of existence, and 
leave the law in that reasonable condition in 
which it stood before the legislature enacted the 
statute. That is precisely what the dissenting 
judges would have had the courts do.” 


ENTERPRISING New England hunters who live 
near the boundary line of Maine and New 
Hampshire, taking advantage of the bounty laws 
of each State, are getting double pay for each 
bear killed. New Hampshire pays so much for 
each pair of ears, while Maine keeps tally by the 
nose. 
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CURRENT EVENTS. 


GREAT credit and honor should be given the Czar 
Nicolas II for the many reforms he is starting in 
Russia. In the future there will be no banishment 
to Siberia, the offenders will be imprisoned in Russia, 
and large institutions are about to be erected to serve 
this end. The Czar has canceled his father’s order 
which decreed that every non-Orthodox person who 
married an Orthodox person should signa document 
declaring that the children of such a union would be 
baptized and educated in the Orthodox faith. Even 
more important has been’ the removal of the restric- 
tions against the Roman Catholic faith in the prov- 
ince of Poland; the Catholics are now as free to 
practice their religion as the Orthodox. Through a 
special ukase Nicolas II abolished the ten percent 
tax on rents. The next ordinance was to restore mu- 
nicipal government to those Polish towns which had 
been deprived of it after 1863. He also decreed the 
establishment of a Zemstor or county councils, a favor 
so many times asked for by the people. The censor 
of the Polish press has been even more arbitrary than 
the censor at St. Petersburg, but the governor gen- 
eral, with the permission of the Czar, has reversed 
these circumstances. and the Polish press enjoys 
greater freedom than the rest of Russia. M. Sien- 
kiewicz, the author of «* Quo Vadis,” and the greatest 
living Polish writer, has been made censor of plays at 
Warsaw, taking the place of a man who did not even 
understand the Polish language. Many other favors 
have been shown the Polish people, and itis no won- 
der that when the Czar visited Poland he was greeted 
by an outburst of enthusiasm such as had never 
before greeted any Russian czar. 


THE police commissioners of Boston have issued a 
decree that henceforth every itinerant street musician 
must pay a license fee, wear his number on his cap, 
and move 300 feet away whenever he is requested to 
do so. 

THE works established by the municipality of 
Shoreditch, London, are designed to destroy the 
local refuse, generate electric light and supply hot 
water to the public baths and laundries. Carts will 
convey the street trade and household refuse to the 
works, which will consume yearly 20,000 tons of 
refuse, hitherto carried to barges and dumped into the 
sea at great expense. 


A WRITING pen provided with a small electric lamp 
has lately been patented in Austria. By this device 
it is said that the paper in front of the writer is kept 





well lighted, the disagreeable shadow of the pen 
being entirely done away with. 


THE Bank of England contains silver ingots which 
have lain in its vaults since 1696. 


NIAGARA FALLS is reckoned to do as much work 
as 226,000,000 tons of coal could do in a year. 


THE Chilian government has decided to appro- 
priate five hundred thousand dollars for encouraging 
the development of iron and steel foundries in that 
country. A hundred and twenty thousand is to be 
given to an American syndicate as a bonus for estab- 
lishing an iron factory. The residue of the sum will 
be similarly distributed. 


THE council of Toledo, Ohio, has, at the sugges- 
tion of the mayor, decided to do away with the sys- 
tem of giving contracts for public work. Labor in 
the direct employ of the city is to be used in street 
paving and in the disposition of garbage. The selec- 
tion of the employees for the city will be by civil 
service rules. 


SOME interesting correspondence, recently pub- 
lished, between the British Iron Trade Association 
and the Board of Trade, reveals the fact that the 
Board of Trade is arranging, with the aid and consent 
of the British government, to take active measures 
to counteract the efforts of manufacturers of the 
United States to secure a place in South American 
markets. A ‘colonial intelligence committee” has 
been appointed to disseminate information gathered 
by consuls and agents, and a commission has been 
appointed to travel in Central and South America 
and report upon trade conditions. 


WHEN So many papers are entering into the dis- 
cussion of why more men do not marry, it is interest- 
ing to know that by the census of 1890 there area 
million and a half more men than women in America, 
the only trouble being that the women are not prop- 
erly distributed. In the East there is an excess of 
184,000 women, while in the West there is a great 
scarcity, California leading the list with nearly a 
200,000 deficiency of the gentler sex. In the far 
West women are appreciated and in great demand, 
and if a couple of hundred thousand of the Eastern 
women would go West, the problem of why more men 
do not marry would be easily settled. 
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LITERARY NOTES. 


CURRENT LITERATURE for November is an excel- 
lent number. The editorials are forceful and inter- 
esting, and the selections as usual representative of 
the month’s best literary output. Special readings 
are given from Moses Coits Tyler’s « Literary His- 
tory of the American Revolution,” Mrs. Burton Har- 
rison’s new novel, “A Son of the Old Dominion,” 
the anonymous “ House of Dreams,” and E. Hough’s 
interesting ‘‘ Story of the Cowboy,” and from Mrs. 
Madeleine Lucette Ryley’s successful new play «* The 
Mysterious Mr. Bugle.” 


THERE are one or two articles of such peculiar time- 
liness in the October ATLANTIC that their publication 
in this number is a striking example of editorial far- 
sightedness. The opening contribution is nothing 
less than a review of the new ‘Life of Tennyson.” 
The reading public of both the Eastern and Western 
Hemispheres has been looking forward with interest 
to the publication of the authoritative life of the 
great poet by his son. Another article, which fittingly 
appears in this number, is a paper, by Ira N. Hollis 
of Harvard University, formerly of the United States 
Navy, on the Frigate Constitution. One hundred 
years ago, on October 21, Old Ironsides was 
launched in Boston, and from that time dates prac- 
tically the history of our navy. A literary paper of 
unusual importance is ‘‘ Forty Years of the Bacon- 
Shakespeare Folly” by John Fisk. Whenever this 
great student of men and affairs takes up a subject, 
it is sure to be treated not only in a scholarly man- 
ner, but whatever he writes proves entertaining read- 


ing. 

THE leading article in HARPER’S MAGAZINE for 
November is ‘* With the Greek Soldiers,”’ an account 
of experiences and observations during the Greco- 
Turkish war, by Richard Harding Davis. It is a 
description of the second battle of Valestinos — one 
of the two brilliant and stubbornly contested battles 
of the war. In ** Daniel Webster,” a critical biog- 
raphy by Carl Schurz, is presented the first adequate 
estimate of the life, character and motives of the 
most complex of the great American statesmen of the 
past generation. 

This number also contains a characteristic story 
by W. D. Howells, entitled «* A Pair of Patient Lov- 
ers,”’ ‘“* Who Made the Match?” by Ruth Underhill, 
and «* Number 1523,” by Willis Boyd Allen. 


IN McCLureE’s MAGAZINE for November is the first 
authoritative account of Edison’s latest — and appar- 
ently greatest — achievement. This number also 





contains three chapters from Mark Twain's’ forth- 
coming book on his recent journey round the world ; 
the first installment of Charles A. Dana’s ‘* Remi- 
niscences of Men and Events of the Civil War”; and 
the first of three papers by Ferdinand Brunetiére, the 
French critic and the editor of the «* Revue des Deux 
Mondes,” giving his impressions of America. 


THE October number of SCRIBNER’S MAGAZINE 
contains Mr. Norman’s inside history of the diplo- 
macy that preceded the war in Greece, now told for 
the first time. He was in confidential relations with 
the Greek government, and his narrative is therefore 
of authoritative value. A. B. Frost contributes six 
full-page golf pictures, which will delight all lovers 
of the game. The remarkable success in portrait 
painting achieved by Miss Cecilia Beaux of Phila- 
delphia is described by William Walton, with repro- 
ductions of some of her best work. 


In the October number of THE NATIONAL MAGA- 
ZINE, over the signature of ‘* Vassar Girl,” appears a 
very entertainingly written and attractively illustrated 
sketch on ‘* College Life at Vassar.”” Wagner ad- 
mirers and enthusiasts will find much to hold their 
attention in Joe Mitchell Chapple’s article, ‘* The 
Wagner Bayreuth.” It describes how this shrine 
and Mecca of music lovers receives each season the 
thousands of American, French, German and English 
tourists. An illustrative sketch of William T. Adams 
(Oliver Optic) appears in the tale of contents by his 
friend, J. A. MacPherson. 


In the issue of LITTELL’s LivinG AGE of Novem- 
ber will be given the first installment of a new serial 
story, ‘¢ With All Her Heart,” translated for THE Liv- 
ING AGE from the French of M. Rene Bazin. 


THE complete novel in the October issue of Lip- 
PINCOTT’Ss, ‘*A Knight of Philadelphia,” is a lively 
tale of adventures during the War of Independence, 
by Joseph A. Altsheler, who is rapidly making a repu- 
tation in this field. Other stories are «‘ Mrs. Meri- 
wether’s Wedding,” by Clarinda Pendleton Lamar, 
and «The Strike at Barton’s,” by William T. 
Nichols. 


Hon. THEODORE ROOSEVELT contributes a paper to 
the October CENTURY on ‘* The Roll of Honor of the 
New York Police,” his article being one of the series in 
this magazine on ‘* Heroes of Peace.” In «+ Wild Ani- 
mals in a New England Game-Park,” Mr. G. T. Fer- 
ris describes the great game preserve of twenty-seven 
thousand acres established by the late Austin Corbin 
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among the abandoned farms of New Hampshire. 
«« Letters of Dr. Holmes to a Classmate,” edited by 
Mary Blake Morse, are for the first time printed. 
There is a short story by Lucy S. Furman, entitled 
‘« The Flirting of Mr. Nickins,” and one by Louise 
Herrick Wall, «* The Heart of a Maid.” 


PROMINENT among the articles of special interest 
in APPLETON’S POPULAR SCIENCE MONTHLY for Oc- 
tober is Prof. William Z. Ripley’s paper on the 
«« Racial Geography of Italy,” in which he takes up 
the much-disputed question as to the origin of the 
ancient Etruscans. ‘*Franklin’s Kite Experiment 
with Modern Apparatus,” by Alexander McAdie, de- 
scribes some interesting electrical phenomena, and 
shows the importance of the kite in modern meteor- 
ology. Guglielmo Ferrero, the eminent Italian an- 
thropologist, has an article on ‘* The Idea of Murder 
among Men and Animals,” in which he attempts to 
show that it is man alone who has any clear idea of 
the distinction between life and death, and that the 
comprehension of this difference was probably one 
of the earliest and most powerful forces in giving him 
ascendency in the animal world. 


9 


WHAT SHALL WE READ? 


THE early fall publications offer a tempting array 
of new stories, and the reader who cannot find among 
them matter suited to his taste must be hard to please. 
Bret Harte’s latest novel, 7ree Partners,’ shows this 
gifted author at his best. He is never so happy as 
when depicting scenes of California mining life, and 
the plot of the story gives him full scope for the ex- 
ercise of his inimitable humor and touching pathos. 

Another very readable book, especially for those 
who delight in dialect, is Rowland E. Robinson’s 
Uncle Lisha’s Outing.2 Those whe have read the 
author’s «* Danvis Folk’s ” will welcome the reappear- 
ance of many familiar characters whose sayings and 
doings they will find as entertaining as ever. 

A book which will appeal particularly to lawyers 
is The Federal Fudge.* The judge, the very person- 
ification of honesty and integrity, unwittingly becomes 
the tool of a great railway magnate, who uses him to 
further his own interests. The book is powerfully 
written and aside from its interest as a story is 


1 THREE PARTNERS, or the Big Strike on Heavy Tree Hill. 
By Bret Harte. Houghton, Mifflin & Co., Boston and New 
York, 1897. Cloth. $1.25. 

2UnNcLE LisHA’s OuTING. By Rowland E. Robinson. 
Houghton, Mifflin & Co., Boston and New York, 1897. Cloth. 
$1.25. 

8 THE FEDERAL JuDGE. By Charles K. Lush. Houghton 
Mifflin & Co , Boston and New York, 1897. Cloth, $1.25. 





really an exposé of the manner in which mere politi- 
cal influence is often allowed to be a factor in the 
appointment of our judiciary. 

One of the most charming books we have read for 
a long time is Paul Leicester Ford’s Zhe Story of an 
Untold Love.‘ It is written in the form of a journal, 
and is a delightful poem in prose. Unlike most 
modern love stories the tone is pure and elevating, 
with no tinge of the insipidity and mawkishness with 
which so many writers. seem to find it necessary to 
treat the subject. 

Boys will find a treat in Zhe Secret of the Black 
Butte,> a story which is interesting from beginning 
to end. The two boys who succeed in decipher- 
ing a cryptogram and discovering a rich gold mine 
have no end of exciting adventure, but all difficulties 
are successfully overcome. 

Another mining story which will interest the older 
reader is entitled Zhe Golden Crocodile.6 The plot, 
which is somewhat complicated, is well worked up, 
the pictures of mining life are graphic and well con- 
ceived, and altogether the story is one well worth the 
reading. . 

The Revolt of a Daughter’ is the story of a girl 
whose mother, desiring to spare her the troubles and 
trials of life, brings her up with the idea of keeping her 
a child as long as possible. Naturally, however, the 
daughter as she grows older revolts, the principal in- 
centive to the revolt being a love affair. The story is 
well told, the characters are well drawn, and the 
reader’s interest is kept up to the very end. 

Diaries, as a rule, are not the most entertaining 
reading and but few in the English tongue have at- 
tained to much fame. Among these few may be in- 
cluded that of Samuel Sewall, the sometime business 
man, councillor and judge. Taking this diary as the 
basis of his work, Rev. N. H. Chamberlain has writ- 
ten a book of exceeding interest entitled Samuel 
Sewall and the World he lived in.’ The reader is 
given an insight into the old Puritan life and Ctus- 
toms and, best of all, a graphic picture of that 
staunchest of all Puritans, Samuel Sewall himself. 
The work is one which appeals especially to the legal 
profession and we commend it to their attention. 
It is beautifully illustrated. 


4 THE Story oF AN UNTOLD Love. By Paul Leicester 
Ford. Houghton, Mifflin & Co., Boston and New York, 1897. 
Cloth. $1.25. 

5 THE SECRET OF THE BLACK BuTTE, or the Mysterious 
Mine. By William Shattuck. Roberts Brothers, Boston, 1897. 
Cloth, $1.50. 

6 THE GOLDEN CrocopILE. By F. Mortimer Trimmer, 
Roberts Brothers, Boston, 1897. Cloth. $1.50. 

7 THE REVOLT OF A DAUGHTER. By Ellen Olney Kirk. 
Houghton, Mifflin & Co., Boston and N. Y., 1897. Cloth. $1.25. 

8 SAMUEL SEWALL AND THE WORLD HE LIVED IN. By 
Rev. N, H. Chamberlain. DeWolfe, Fiske & Co, Boston, 1897. 
Cloth. 
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NEW LAW-BOOKS. 


SraTE ConrroL OF TRADE AND COMMERCE by 
National or State Authority. By ALBERT 
STICKNEY of the New York Bar. Baker, 
Voorhis & Co., New York, 1897. $2.25 met. 


This treatise cannot fail to deeply interest all stu- 
dents of political science whether lawyers or laymen. 
The subject is one of much importance at the present 
time, and Mr. Stickney has collected a great amount 
of very valuable material bearing upon it. He treats 
it from a historical as well as legal standpoint. Be- 
ginning witha history of English legislation on prices, 
consisting of divers attempts to regulate prices by 
statute and by statutory tribunals, he shows that 
these attempts to regulate prices covered both labor 
and merchandise, and that the right to regulate 
both was placed on the same legal footing. These 
attempts to control prices by statute went beyond a 
mere fixing of prices, gave to buyers the definite 
legal right to buy at the prices so fixed, and pro- 
vided a legal procedure for enforcing the buyers’ 
legal rights. Therefrom naturally and_ logically 
came the statutes which made the selling at prices 
above the lawful rates a crime. The offense was the 
same, whether by an individual or a combination of 
individuals. Out of this position came the statute 
making it a criminal conspiracy to combine for the 
raising of prices, whether of labor or merchandise. 
This entire body of legislation, as the author shows, 
rested on the assumption, which was universally con- 
ceded in ancient times, that the state had the legal 
right to fix the prices of labor and merchandise of all 
classes. The author then traces the growth of the 
distinction between public and private employments, 
which is in the main'a development of the American 
law. He then shows that both in England and 
America the development and tendencies of the law, 
until very recent decisions in two of the highest 
courts in this country, have been steadily towards 
complete contractual freedom in private employ- 
ments, and, on the other hand, towards a high de- 
gree of State control in public employments. 


A TREATISE ON THE LAW AND PRACTICE OF FORE- 
CLOSING MORTGAGES ON REAL PROPERTY, and of 
Remedies Collateral thereto, with Forms. By 
Cuarves Hastincs Wixtste. With a SuppLe- 
MENT bringing the work down to March, 1897, 
additional chapters on MortGaGE REDEMP- 
rions, by James M. Kerr of the New York 
Bar. Williamson Law Book Co., Rochester, 
N. Y., 1897. Lawsheep. $6.50 mez. 


Mr. Wiltsie’s original work on Mortgage Foreclos- 
ure, although designed as a New York book, has an 





interest and importance to practitioners generally. 
Mr. Kerr’s ** Supplement ” is practically a new treatise 
on the same general plan and arrangement adopted 
in the enlarged edition of Wiltsie. The chapters 
on ‘* Mortgage Redemption” are, however, entirely 
new and contain a very exhaustive and thorough 
treatment of the subject. Those who have the origi- 
nal work by Mr. Wiltsie will find this supplement 
an indispensable companion volume. 


PROBATE REPORTS ANNOTATED. Vol. I. Contain- 
ing cases of general value decided in the courts 
of the several States on points of probate law. 
With notes and references. By Frank S. RICE. 
Baker, Voorhis & Co., New York, 1897. Law 
sheep. $5.50 met. 


This is the first volume of a new series of reports 
covering the subject of probate law, and is in reality 
a successor to the ‘*‘ American Probate Reports,” 
so well known to the profession. The plan of this 
new series is to give in an annual volume the most im- 
portant and most recent decisions of the courts of 
the different States upon all matters cognizable in 
probate and surrogate courts. The publishers have 
secured an editor in every way capable of making 
these reports of great value to the practicing lawyer, 
and for his work, as shown in this first volume, we 
most heartily commend the series to the careful con- 
sideration of our readers. 


Common-Law PLEADING: its History and Prin- 
ciples. Including Dicey’s rules concerning 
parties to actions, and Stephen’s: rules of 
pleading. By R. Ross Perry. Little, Brown 
& Co., Boston, 1897. Law sheep. $3.50 mez. 
Mr. Perry’s experience as a lecturer on common- 

-aw pleading in the Georgetown (D. C.) University 

Law School has eminently fitted him to produce a 

work upon the subject. His treatise seems to us ex- 

cellent in every respect, and the science of pleading 

is made exceedingly clear and intelligible. It is a 

treatise which will be read with interest and advan- 

tage by the practicing lawyer as well as by the law 
student. 


THE Law or TAXABLE TRANSFERS, STATE OF NEW 
York. With annotations and forms. Edited 
by H. Noyes Greene of the Troy (N.Y.,) Bar. 
Matthew Bender, Albany, N.Y., 1897. $1.50me7. 
Mr. Greene has made a compact and excellent 

digest of the New York law relating to taxable trans- 
fers, and it will undoubtedly be appreciated by the 
lawyers of that State. It will be of great aid and 
value to all desiring a complete epitome of the law to 
date. 
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Famous LEGAL ARGUMENTS. With several cases 


on Circumstantial Evidence. By Moses FIe.p. 

E. J. Bosworth & Co., Rochester, N. Y., 1897. 

Law sheep. $1.00. 

Mr. Field, in this little volume, has collected some 
of the notable arguments made by the most dis- 
tinguished lawyers in the United States. The list of 
advocates whose speeches and arguments are quoted 
includes such men as Webster, Curran, Pinckney, 
Beach, etc. The book will prove entertaining, not 
only to the legal profession but to the general reader 
as well, and the aspiring advocate will find therein 
many useful ideas and hints. 


THE Law OF SALES OF PERSONAL PRopERtTy. By 
Francis M. Burpick. Little, Brown & Co., 
Boston, 1897. Cloth. $2.50 nev. 

In this volume, Professor Burdick furnishes the 
law student with a most admirable text-book upon 
the law of sales of personal property. Questions apt 
to trouble and perplex are discussed with a fullness 
and clearness rendering a mistake on the part of the 
student almost impossible. The provisions of the 
Statute of Frauds bearing upon the sale of goods are 
treated in connection with the common-law topics to 
which they relate. This method is novel, avoiding 
much repetition, and giving economy of space and 
equal economy of time and perplexity to the student, 
each topic being presented to him as an entirety in- 
stead of in detached and widely separated parts of 
the book. We unqualifiedly recommend this work 
to students and to the consideration of instructors in 
our law schools. 


A SELECTION OF Cases ON Domestic RELATIONS 
and the Law of Persons. By Epwin H. Woop- 
RUFF. Baker, Voorhis & Co., New York, 1897- 
Cloth. $4.00. 

This selection of cases has evidently been prepared 
with great care, and almost every point likely to arise 
in the law of domestic relations, etc., seems to be 
fully covered. The work has already been adopted 
as a text-book by Cornell University, and its excel- 
lence certainly demands a careful consideration of the 
work by our other law schools. 


AMERICAN ELecrricaL Cases. Vol. VI, 1895-97. 
Being a collection of all the important cases 
(except Patent Cases) decided in the State 
and Federal courts of the United States from 
1873 on subjects relating to the Telegraph, the 
Telephone, Electric light and power, Electric 
railway and all other practical uses of Electric- 
ity. With annotations. Edited by WILLIAM 
W. Morritt. Matthew Bender, Albany, N. Y., 
1897. Law sheep. 





This volume brings the collection of decisions upon 
the subject of elec‘ricity down to April 1st of the 
present year, and the series, as a whole to date, fully 
covers all the law upon the subject and is invaluable 
to every practitioner. We advise those of our readers 
who do not possess this work to give it at once a 
careful examination. 


JeweErt’s MANUAL FOR ELECTION OFFICERS AND 
VOTERS IN THE STATE OF New York. 5th 
edition, 1897. By F. G. Jewett, clerk to the 
Secretary of State. Matthew Bender, Albany, 
N. Y., 1897. Paper. $1.50. 


This is a valuable compilation for the voters of 
New York State, containing, as it does, the general 
election law, town meeting law and provisions relat- 
ing to school meetings. It also includes the provisions 
of the penal code, general laws and constitution of the 
State of New York relating to elections and election 
officers. A number of valuable annotations, forms, 
and instructions are added. 


A Manuat or Lecat Mepicine. By Justin 
HeErOLD, A.M., M.D. J. B. Lippincott Co., 
Philadelphia, 1897. Cloth. 


In preparing this work the author has endeavored 
to lay before medico-legal students the great princi- 
ples of the science and the leading facts which serve 
for its foundation. To do this he has condensed into 
a comparatively small space all the important facts in 
more elaborate works and added thereto considerable 
original material. All that is practical and useful 
seems to have been inserted, and all immaterial mat- 
ter dispensed with. The result is a work in every 
way admirably adapted to the students’ and practi- 
tioners’ needs. 


RoBINSON ON GAVELKIND: The Common Law of 
Kent, or the Customs of Gavelkind, with addi- 
tions relating to Borough-English and similar 
Customs. Fifth edition. By CHaries I. ELron 
and Herserr J. H. Mackay, LL.B. Butter- 
worth & Co., London, England, 1897. Cloth. 


The original edition of this work, published in 
1741, was esteemed by the lawyers of that time as 
‘sa very excellent law treatise comprehending in 
general everything relating to its subject.” To the 
lawyer of to-day it is valuable as giving the fullest and 
clearest history of the curious customs prevailing in 
Kent even before the Norman conquest and known 
in later times as the customs of gavelkind. The book 
is of great historical value and the publishers have 
done the profession a service by bringing out this 


| new edition. 
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A TREATISE ON MARINE, Fire, Lire, ACCIDENT, 
AND ALL OTHER INSURANCES, including Mutual 
Benefit Societies ; covering, also, General Aver- 
age, and, so far as applicable, Rights, Reme- 
dies, Pleading, Practice and Evidence. By 
Josep A. Joyce. Bancroft-Whitney Co., San 
Francisco, 1897. 4 vols. Law sheep. $24.00. 


Almost anyone can make a fairly satisfactory 
‘«« Digest” of cases, but when it comes to making 
clear the ‘* why and wherefore” of legal decisions, 
and presenting satisfactorily the principles upon which 
the law to which such decisions relate is founded, 
then a clear, logical and reasoning mind is necessary. 
That Mr. Joyce possesses such a mind is demon- 
strated beyond doubt in this treatise on the law of 
insurances. The work is one of the most important 
legal publications of the year, and covers fully the 
whole law upon the subject and its practice before 
the courts. Eight years have been spent by the 
author in collecting and arranging the material, and 
so thoroughly and conscientiously has this been done 
that, after a rigid test, we can fully endorse Mr. 
Joyce’s statement that «‘ it is believed that no errors 
exist as to the authorities relied upon.” The system 
of arrangement adopted is admirable, and the index 
unusually full and satisfactory. The practitioner 
will find the work of the greatest aid, and we heartily 
commend it to the profession as worthy their entire 
confidence. It certainly is one of the ablest text- 
books which has appeared for many a year. 


MassacHuseTts YEAR Book, and City and Town | 


Register, No. 3, June 1, 1897 —June 1, 1898. 
Compiled by ALrrep S. Rowe. F.S. Blanchard 
& Co., Worcester. Map. Cloth. $1.75. 


While not coming properly under the head of Law 
Books, this volume furnishes much of value and in- 
terest to the lawyer. Nowhere can so much data 
pertaining to the commonwealth of Massachusetts 
be found as in this compilation of Mr. Rowe’s. 
Information upon every conceivable subject relating 
to State affairs is contained therein. A complete 
list is given of the cities and towns, their officers, 
population, valuation, debt, tax rate, election re- 
turns; National and State governments; courts, 
banks, insurance companies, railroads, newspapers, 
professional directory, etc. In addition to mere 
data, much interesting historical information is given. 


AN OUTLINE OF THE Law OF LIBEL. Six lec- 
tures delivered in Middle Temple Hall during 
Michaelmas term, 1896. By W. Blake OGDEN 
of the Middle Temple. Macmillan Company, 
New York, 1897. Cloth. $1.00. 


In this compact little volume Mr. Ogden gives an 
exceedingly clear and succinct exposition of the law 
of libel. The writer’s style is well adapted to interest 








the laymen as well as the lawyer, and the book will 
prove a source of entertainment while at the same 
time imparting much valuable information. 


SELECTED CASES ON THE LAw OF SALES OF PER- 
SONAL Property. Arranged to accompany Bur- 
dick’s Law of Sales. By Francis M. BurDick, 
Dwight Professor of Law in Columbia University 
School of Law. Little, Brown & Co., Boston, 
1897. Cloth. $4.50 mez. 


In compiling this new volume in the very useful set 
of Case Books accompanying the Students’ Series, 
Professor Burdick follows the arrangement of the 
topics which makes his text-book on the law of 
sales of personal property a most desirable book 
on the subject for the student. His design has been 
to give the cases needed to make clear the law of 
sales in a form in which they can be available at a 
small expense, that all the students of a class may 
get access to the needed cases at the same time, 
which is not possible, even in the best libraries, 
when the cases must be studied in the official re- 
ports. Three principal considerations have been 
borne in mind in the selection of the cases: First, to 
secure at least one case on each question involved in 
the law of sales upon which the instructor would feel 
that he ought to give his class information. Second, 
to select cases which present the principles of the 
subject by way of adjudication of actual controversies 
before the court, and not merely by way of dictum 
or argument in laying down the general propositions 
of law on the subject. 7Z/zrd, to choose cases which 
state what is believed to be the correct or prepon- 
derating rule as to any particular question where there 
is a conflict. The 262 cases are taken from the re- 
ported decisions of the Federal courts, from the 
courts of thirty-four States, and (about one-fourth of 
them only) from the English courts. Among them 
will be found very late cases on interesting points, 
given sometimes in advance of the official publication. 
The appendix also gives the English Sale of Goods 
Act and a proposed redraft of Section 17 of the 
‘¢ Statute of Frauds.” 


NEW LAW-BOOKS RECEIVED. 


A TREATISE ON FRAUDULENT CONVEYANCES. By 
FREDERICK S. Warr. Baker, Voorhis & Co., 
New York. Law sheep. $6.00, nev. 


GENERAL Dicesr. Vol. 3, New Series. Lawyer’s 
Coodperative Publishing Co., Rochester, N. Y. 
Law sheep. 


Free Bankinc. By James A. B. Ditwortu. Con- 
tinental Publishing Co., New York. Cloth. 
$1.00. 


CELEBRATED TRIALS. By HENRY LAUREN CLIN- 
TON. Harper & Brothers, New York. Cloth. 
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